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MOTION FOR LEAVE TO FILE SUPPLEMENTAL COMPLAINT 
 

The State of Texas hereby respectfully moves the Court for leave to file the 

Supplemental Complaint submitted herewith.1 

In support of its Motion, Texas asserts that its claims as set forth in the 

Supplemental Complaint arise from an interstate water compact, its claims are serious 

and dignified, and there is no alternative forum in which adequate and complete relief 

may be obtained.  Texas further asserts that allegations within the Supplemental 

Complaint are related to the allegations found in the Complaint filed by Texas and that 

they arise out of changed circumstances that could not have been reasonably anticipated 

in 2013 when Texas filed its original Motion for Leave to File Complaint or in 2014 

when leave was granted by the Court.  For the reasons more fully set forth in the 

accompanying Sup Leave to File Supplemental 

Complaint should be granted. 

 

 
1 The Motion for Leave to File Supplemental Complaint, Supplemental Complaint, and 
Brief in Support of Motion for Leave to File Supplemental Complaint have been 
authorized by the Rio Grande Compact Commissioner for the State of Texas, the Texas 
Commission on Environmental Quality, and the Attorney General of the State of Texas. 
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INTRODUCTION 

In January 2014, the Supreme Court granted  motion for leave to file its Bill of 

Complaint , which alleges that New Mexico has been violating Article IV of 

the 1938 Rio Grande Compact ( Compact ) by intercepting water rightfully apportioned to 

Texas and diverting it for use in New Mexico.  Though Article IV requires New Mexico to 

deliver certain quantities of water of the San Marcial gauge and into the Elephant Butte 

Reservoir , New Mexico has surreptitiously permitted, approved, 

or otherwise acquiesced in groundwater pumping and illegal surface water diversions below 

the Reservoir, thereby taking back water deposited by New Mexico in the Reservoir intended 

 but used in New Mexico as it exits the Reservoir en route to Texas.  New 

to itself at the expense of Texas 

violates  express obligations under Article IV of the Compact and is 

inconsistent with declared 

of the waters of the Rio Grande. 

Through this Supplemental Complaint, Texas seeks to hold New Mexico to account 

for additional, recently discovered and developing violations of the Compact.  In addition to 

violating its Article IV delivery requirement by siphoning off water apportioned to Texas 

below the Reservoir, New Mexico has violated that delivery obligation in a second way by 

intercepting and using water in areas above the Reservoir.  Likewise, New Mexico has 

declined to meet its obligation under Article IV of the Compact to retain enough water in 

reserve in an amount equal to its year-to-year delivery shortfall.  And New Mexico  failure to 

meet its Article VI obligation to retain water in storage in amounts equal to its accrued debit 

has created the condition that New Mexico cannot meet its obligations under Article VIII of 
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the Compact  Compact Commissioner has admitted this violation by 

conceding that New Mexico is unable to meet a timely request by Texas under the Compact 

for release of water New Mexico owes Texas. 

New Mexico has consistently, systematically, and continuously violated the Compact.  

 The Court 

should hold New Mexico to its obligations under the Compact, order New Mexico to satisfy 

its past water-delivery obligations, award damages to Texas in an amount to be proved at trial, 

and prevent New Mexico from continuing to violate the Compact in the future. 

GENERAL ALLEGATIONS 

1. Texas incorporates by reference the allegations and prayer in the original 

Complaint. 

2. The Compact is an agreement between the States of Colorado, New Mexico, 

and Texas that is intended to set the ground rules for effecting an equitable apportionment  

of the waters of the Rio Grande above Fort Quitman, Texas.    

3. Article II identifies locations for the establishment and maintenance of various 

gaging stations used to measure the water level at certain sites along the Rio Grande.  Most of 

these gaging stations are located upstream of the Reservoir, and they are tools used to aid in 

determining whether Colorado and New Mexico have met their obligations under the 

Compact with respect to the delivery of water.  -delivery obligation (to take 

place near the Colorado New Mexico border) is set forth in Article III with reference to a 

schedule of relationships between flows at certain gages.1  

 
1 Texas makes no claims against the State of Colorado.  Indeed, on information and belief, 
Colorado, at least since 1986, has always made its Article III delivery and has not accrued any 
Article VI debits. 
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Article IV delivery obligation at the San Marcial gauge and on into the Reservoir is defined 

with reference to a schedule of relationships between flows at certain gages. 

4. Recognizing the need to accommodate and account for the physical reality of 

real-world operating conditions specifically, limited shortfalls or excesses in deliveries

while at the same time protecting the long-term supply of water for the Rio Grande 

Reclamation Project ( Project ), Article VI imposes an accounting regime on the upstream 

states (Colorado and New Mexico) designed to enable them to meet their delivery obligations 

under the Compact.  Specifically, Article VI establishes a system for the computation of 

annual and accrued debits and credits for New Mexico and Colorado with respect to their 

water-delivery obligations; imposes limits on those credits and debits; and imposes 

requirements to hold water in, or release water from, upstream non-Project storage in relation 

to the  credit and debit amounts.   

5. Article  system of credits and debits, as well as other related provisions of 

the article, provides limited flexibility.  For example, Article 

debits to an amount not to exceed 200,000 acre-feet.  And Article VI further requires New 

Mexico to retain in storage upstream of the Reservoir, at all times, an amount of water equal 

to its accrued debits.  Article VII creates additional limits limiting the ability of New Mexico 

and Colorado to increase the amount of water held in storage in any upstream, non-Project 

reservoirs constructed after 1929 if there is less than 400,000 acre-feet of water in Project 

storage. 

6. Finally, Article VIII provides that, in January of every year, Texas may 

demand of Colorado and New Mexico (and New Mexico may demand of Colorado), the 

release of water stored in reservoirs constructed after 1929 up to and in proportion to each 
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upstream state s accrued debits.  Releases may be demanded to bring the quantity of usable 

water in project storage to 600,000 acre-feet by March first and to maintain this quantity in 

storage until April thirtieth, to the end that a normal annual release of 790,000 acre feet may 

be made from project storage in that year.  Thus, every January, Article VIII grants Texas the 

right to demand that the upstream states release water stored in upstream reservoirs to the 

extent they have accrued debits belonging to Texas, with the water to be delivered into Project 

storage. 

SUPPLEMENTAL CAUSE OF ACTION 

7. 

Mexico, and 

Texas, Article IV of that agreement requires New Mexico to deliver indexed flows of water to 

the San Marcial gauge and from there into the Reservoir, so that the water may then be 

 limited uses by New Mexico.  But, 

Complaint explains, New Mexico has evaded this Article IV delivery requirement 

by intercepting fter it exits the Reservoir and diverting it 

to New Mexico.  Specifically, by permitting, authorizing, or otherwise acquiescing in 

groundwater pumping (and unlawful surface water diversions) in areas below the Reservoir, 

w Mexico. 

8. to 

cornerstone obligation under this eight-decade-old multi-state Compact would be bad 

enough and standing alone it warrants relief for Texas.  But Texas has recently discovered 

that New Mexico has failed to live up to its obligations under the Compact in at least three 

separate and additional ways.  It has violated Article IV delivery requirement again this time 
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by diverting water for its own use even before it delivers that water in the Reservoir for 

apportionment to Texas.  It has violated Article VI of the Compact by failing to retain the 

required amounts of water in reserve to make up for its inability to deliver its fair share of 

water to the Reservoir.  And 

New Mexico to meet its Article VIII obligations in January 2022, when Texas will request 

release of water New Mexico is obligated to deliver under the Compact.  Each of these 

violations of the Compact provides an additional basis for granting relief to Texas. 

9. In addition to intercepting and using water rightfully apportioned to Texas 

below the Reservoir after it has exited, New Mexico has also been siphoning off water in 

areas above the Reservoir.  Thus, rather than delivering water into the Reservoir 

use, New Mexico has instead chosen to disregard its Compact obligations under 

Articles VI-VIII and instead release water stored upstream for diversion and use in New 

Mexico above the San Marcial gauge and before it is delivered into Project storage.  There 

can be no excuse for : on information and belief, sufficient 

water existed in the Rio Grande at all relevant times to allow New Mexico to meet its 

Article IV delivery requirement.  New Mexico has therefore doubly violated Article IV.   

10. New Mexico has compounded the failure to meet its Article IV delivery 

requirement by also failing to retain enough water in storage to make up for its chronic failure 

to meet its Compact obligation to deliver water to the Reservoir .  New 

Mexic  that is equal to the amount of water that it is in 

arrears violates New Mexico  unambiguous obligations under Article VI of the Compact. 
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11. As described above, Article VI of the Compact sets forth a method for 

Article IV delivery requirements from year to year.  This system 

compensates New Mexico for over-deliveries of water and penalizes it for under-deliveries 

through a system of credits and debits.  Critically, Article VI also establishes a limit on the 

total amount of debits and credits New Mexico may accrue

accrued debit shall not exceed 200,000  to further protect the 

Texas apportionment, the Compact provides that shall retain water in storage  

in post-1929 at all times to 

 

12. New Mexico has failed to comply with its storage obligations under Article VI 

of the Compact.  acre-feet.  And on 

information and belief, by January 2022 (at a minimum) 

rise to 130,000 acre-feet of water.  But  admission it will not and 

currently does not have enough stored water 

Compact. 

13. -compliance is evidenced by the recent admissions of its 

own Compact Commissioner.  On March 22, 2021, New Mexico Commissioner notified 

local officials and the United States Bureau of Reclamation but not Texas that it had not 

retained water in upstream storage equal to its accrued debits and that it would not be able to 

do so.  See Ex. 1 (Letter N.M. , to 

Mike Hamman, Middle Rio Grande Conservancy Dist., 

Jim Wilber, Deputy Area Manager, U.S. Bureau of Reclamation, and Jesse Roach, Water Div. 

Dir., City of Santa Fe, (March 22, 2021)).  Despite acknowledging this shortfall, the letter did 
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not order or otherwise cause the Middle Rio Grande Conservancy District ( MRGCD ), the 

City of Santa Fe, or any other entity in the Middle Rio Grande to cease the diversion and use 

of Rio Grande water. 

14. After learning of  violations of Article VI of the Compact, 

Texas  Rio Grande Compact Commissioner demanded that New Mexico cease and desist 

from those violations and bring itself into compliance, not only with Article VI, but also with 

Article VII.  See Ex. 2 (Letter from Pat Gordon, Tex. Rio Gr  to John 

N.M.  (May 6, 2021)).   

15. But New Mexico refused. On May 21, 2021, New Mexico sent a letter to 

Texas confirming that New Mexico had not stored enough water to cover what it owed Texas 

and, importantly, that it would not be curing this noncompliance.  See Ex. 3 (Letter from John 

 to Robert (Bobby) Skov, Tex. Rio Grande 

 21, 2021)).  New Mexico has attempted to justify its failure to meet 

this Article VI storage requirement through a tortured reading of Article VII of the Compact 

that is contradicted by Article 

Article VII precludes New Mexico from increasing the amount of water in storage in 

reservoirs constructed after 1929 where, as here, there is less than 400,000 acre-feet of 

useable water in Rio Grande Project storage.  Id.  But Article VII cannot bear the weight 

placed on it by New Mexico. 

16. Article VII protects Texas  apportionment and the New Mexico 

apportionment allocated to the Elephant Butte Irrigation District.  Article VII does not excuse 

Article VI of the Compact.  Rather, Articles VI and VII 

must be read in harmony and a prop -
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violation of those obligations.  (or 

inability) to store water under Article VII conditions, it instead involves  failure 

to retain water in storage prior to its decision to release water for use in New Mexico above 

the Reservoir.  Article VII does not sanction or allow the diversion and use of Rio Grande 

water for use above the Reservoir when New Mexico fails to meet its Article IV delivery 

obligation and its Article VI obligation to retain in storage an amount equal to its accrued 

debit.  Moreover, Article VII does not preclude the storage of Rio Grande water in the 

New Mexico that obtains water pursuant to the United States Bureau of Reclamation contract 

with the Elephant Butte Irrigation District.  Rather, Article VII further enhances the 

obligation, operating consistently with Articles VI and VIII, to increase useable water in 

Project storage without allowing or authorizing diversions in New Mexico above the San 

Marcial gauge of water released from upstream storage unless and until useable water in 

Project storage reaches 400,000 acre feet. 

17. Finally, Article VIII of the Compact provides that in January of each year, the 

Texas Commissioner may demand of New Mexico the release of water from storage 

reservoirs constructed after 1929 up to the amount of accrued debits and New Mexico must 

release water equal to the accrued debits at the greatest rate predictable by March of that year.  

On information and belief, by January 2022, New Mexico will have accrued a debit of at least 

130,000 acre- Compact Commissioner will demand that New Mexico 

release this water.  But New Mexico has admitted that its actions already have rendered it 
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unable to honor this Article VIII demand because of its failure to retain in storage a quantity 

of water equal to its accrued debit.  See Exs 1 & 3. 

18. In short, New Mexico has violated Articles IV and VI of the Compact, and 

New Mexico admits its actions have made inevitable a breach of Article VIII in March 2022.  

  

PRAYER 

WHEREFORE Texas respectfully prays that the Court enter a Decree: 

1. Declaring the rights of Texas to the waters of the Rio Grande under the 

Compact, including the provisions of Articles IV, VI, VII, and VIII; 

2. Issue a decree commanding New Mexico, its officers, citizens, and political 

subdivisions to deliver waters of the Rio Grande in accordance with the provisions of 

Articles IV, VI, and VIII of the Compact and to cease and desist all actions which violate the 

delivery obligation of New Mexico under these provisions;  

3. Award damages to Texas from New Mexico for the value of the water that 

New Mexico has not delivered to Elephant Butte Reservoir for the benefit of Texas because of 

its violation of Articles IV, VI, and VIII of the Compact according to proof at trial; and 

/// 

/// 

/// 

/// 

/// 

/// 

/// 
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4. Grant all such other costs and relief, in law or in equity, that the Court deems 

just and proper. 

Dated: June 24, 2021 Respectfully submitted, 

s/ Stuart L. Somach    
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BRIEF IN SUPPORT OF MOTION FOR LEAVE TO FILE 
SUPPLEMENTAL COMPLAINT 

 
The State of Texas submits the following in support of its Motion for Leave to 

File Supplemental Complaint: 

INTRODUCTION 

For the better part of a decade, New Mexico has systematically and intentionally 

reneged on its obligations to Texas, assumed eight decades ago under the 1938 Rio 

Grande Compact2 , by intercepting water rightfully apportioned to Texas and 

diverting it for use in New Mexico.  Though the Compact requires New Mexico to 

New Mexico has surreptitiously permitted, approved, or otherwise 

acquiesced in groundwater pumping below the Reservoir, thereby taking back water 

Reservoir en route to Texas.   

take 

enough for the Court to award Texas relief.  But Texas has recently discovered that New 

 actions stretch even further.  These actions include: efforts to divert water for 

 own use even before it deposits that water into the Reservoir for 

apportionment to Texas; a plan to retain no water in reserve to account for its year-to-

year delivery shortfall; and a scheme to render itself unable to meet its obligation to 

forthcoming request under the Compact to release water owed to it by 

New Mexico.  Texas therefore moves for leave to file a Supplemental Complaint to place 

the full scope  of this Court. 

 
2 Act of May 31, 1939, Pub. L. No. 76-96, ch. 155, 53 Stat. 785. 
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Under the well-established standards governing original proceedings, the Special 

 original 

Complaint ( Complaint ), implicates serious and dignified issues, and Texas lacks an 

adequate, alternative forum to raise them.  The claims, moreover, fall well within the 

ambit of what the Supreme Court reasonably anticipated when it granted leave to file the 

Complaint.  And Texas could not have raised these issues at any earlier date because 

Texas only recently discovered 

rightful share of water. 

As is noted below, trial before the Special Master on the downstream Article IV 

Compact violations is scheduled to begin in September of this year.  Texas does not seek 

to delay this trial, and believes that the issues in this Supplemental Complaint can either 

be dealt with on Summary Judgment or in a second phase evidentiary hearing that can 

take place after the evidentiary hearing on the downstream Article IV Compact violations 

has concluded. 

BACKGROUND 

A.  

The Compact is the product of decades of negotiations in the early twentieth 

century between Texas, New Mexico, and Colorado, that is designed to 

the ground rules 

 ande above Fort 

Supplemental Complaint, ¶ 2.  In an effort to ensure an equitable 

apportionment of water among these three States, the upstream states agreed to deliver 

certain quantities of water at specified intervals along the Rio Grande River so that the 

downstream states would have an equal opportunity to share in the use of water from the 



 

 3 

Rio Grande.  Thus, in Article III of the Compact, Colorado agreed to deliver to New 

Mexico specified quantities of water at sites near the Colorado-New Mexico border.  

Supplemental Complaint, ¶ 3.  Similarly, in Article IV of the Compact, New Mexico 

agreed to deliver specified quantities of water at a site just upstream of the Reservoir, 

located in New Mexico roughly 100 miles from the Texas border, so that the water can 

Mexico.  Id. 

In January 2013, Texas filed a motion for leave to file a bill of complaint in the 

Supreme Court, seeking to hold New Mexico to account for violating its water-delivery 

obligations under the Compact by siphoning off water downstream of the Reservoir that 

was apportioned to Texas.  Ne permitting, authorizing, or otherwise 

acquiescing in groundwater pumping in areas below the Reservoir caused water 

  The Supreme Court granted 

  Shortly thereafter, the United States intervened, seeking 

roughly the same relief that Texas sought. 

Complaint and asserted 

nine affirmative defenses and nine counterclaims against Texas and the United States, 

separately and jointly.  Texas and the United States filed motions to dismiss and for 

which New Mexico opposed and moved for leave to amend its pleadings.  In a ruling 

issued in March 2020, the Special Master granted, in part, the motions of Texas and the 

affirmative defenses, as well as its motion for leave to amend its pleadings.  Docket 
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No. 338.3  That order outlined the standards governing modifications of the pleadings in 

an ongoing original-jurisdiction case.  See Docket No. 338 at 22-27.  The Special Master 

matters brought before the Court are commensurate in scope with the subject matter over 

 338 at 26.  

Texas, New Mexico, and the United States then filed partial summary judgment motions 

on different theories related to the Compact.  In May 2021, the Special Master issued a 

 503.  The parties  

remaining Compact claims are set for trial in September 2021. 

B. The Proposed Supplemental Complaint 

The Supplemental Complaint filed with this motion seeks to hold New Mexico 

accountable for additional, recently discovered violations of the Compact aimed at 

robbing Texas of its fair share of water guaranteed by the Compact.  Like the Complaint, 

the Supplemental Complaint concerns enough water into 

the Reservoir for Texas as required by Article IV of the Compact.  But while the 

Complaint points below the Reservoir (i.e., between 

the Reservoir and the Texas border), the Supplemental Complaint alleges that New 

Mexico is engaged in the same actions in areas above the Reservoir (i.e., between the 

Colorado border and the Reservoir).  Specifically, Texas has recently discovered New 

Mexico is not protecting the water apportioned to Texas as it passes through the Middle 

Rio Grande the section of the Rio Grande between the Colorado border and the 

Reservoir.  Supplemental Complaint, ¶ 9.  New Mexico thus violates the Compact by 

 
3 Texas v. New 
Mexico and Colorado, No. 141 Original.  The Docket can be found at 
https://www.ca8.uscourts.gov/texas-v-new-mexico-and-colorado-no-141-original. 
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intercepting and using water in the Middle Rio Grande that must be delivered to the 

 IV delivery obligation.  Supplemental 

Complaint, ¶ 10.   

The Supplemental Complaint also 

Rio Grande Compact Commissioner revealing that New Mexico has failed to retain 

enough water in storage to make up for its chronic inability to deliver enough water to the 

ired to do under Article VI of the Compact.  

Supplemental Complaint ¶¶ 10-16.  And the Supplemental Complaint further observes 

that New Mexico will soon violate Article VIII in January 2022 as its own Compact 

Commissioner admits when it is unable to meet T

the release of water that it is owed.  Supplemental Complaint, ¶ 17. 

newly discovered violations of the Compact amount to changed 

conditions over those that existed at the time Texas filed its Complaint.  The Complaint 

and Supplemental Complaint, taken together, allege that New Mexico has consistently, 

systematically, and continuously violated the Compact by failing to satisfy its delivery 

obligations under Article etriment. 

ARGUMENT 

In actions between States brought under 

no less than in ordinary civil litigation between private parties in federal district court, 

parties may seek leave to amend or supplement their pleadings.  See Arizona v. 

California, 530 

 . . occurrences or events which have happened 

ule Civ. Proc.  
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In determining whether to grant leave, the Special 

Master to consider whether the amended or supplemental pleading 

litigation beyond what [the Court] reasonably anticipated when [the Court] granted leave 

Nebraska v. Wyoming, 515 U.S. 1, 8 (1995) (citing Ohio v. 

Kentucky, 410 U.S. 641, 644 (1973)).  This analysis is informed by an understanding of 

the scope of th[e] litigation as envisioned under the initial pleadings  Id. at 8.  And the 

decisions in the case or to its 

own Interim Reports to determine the scope of the litigation.  Id. at 8-9.  Ultimately, the 

 Id. 

(citation omitted).  Thus, the claims introduced by the amended pleading must still 

dignified  claim and the proponent must lack an alternative 

forum where the issues could be resolved.  Mississippi v. Louisiana  ̧506 U.S. 73, 77 

(1992). 

Application of these standards warrants granting 

supplemental complaint here.  The Supplemental Complaint, like the Complaint, 

implicates serious and dignified issues, and Texas lacks an adequate, alternative forum to 

raise them.  The claims, moreover, fall well within the ambit of what the Supreme Court 

reasonably anticipated when it granted leave to file the Complaint.  And Texas could not 

have raised these issues at any earlier date because they are recent occurrences that Texas 

only discovered in the past few months.   

A. The Supplemental Complaint Presents Serious, Dignified Claims and Texas 
Has No Alternative Forum to Seek Redress  

At the outset, the claims raised by the Supplemental Complaint are precisely the 

type of substantial, weighty issues that independently 



 

 7 

original jurisdiction.  Through the Supplemental Complaint, Texas alleges that New 

Mexico has repeatedly and systematically violated the Compact by intercepting and 

diverting water rightfully destined for Texas in areas both above and below the 

Reservoir; by shirking its obligation to keep in storage an amount of water that equals its 

year-to-year delivery shortfall; and by rendering itself unable to meet its obligation to 

satisfy under the Compact to release water owed to it by New Mexico.  

Put simply, New Mexico has sought to arrogate to itself an outsized share of water from 

the Rio Grande at the expense of Texas by exploiting  status as the furthest 

downstream State.  

This is a quintessential original-jurisdiction dispute.  The model case for 

seriousness that it would amount to casus belli Texas 

v. New Mexico, 462 U.S. 554, 571 n.18 (1983); see also Kansas v. Colorado, 185 U.S. 

125, 143-44 (1902).  And i

attempts to wrest control of, and deprive Texas of access to, a finite natural resource 

would amount to casus belli.  The Supreme Court has also acknowledged that it has a 

unique duty to entertain claims concerning the interpretation and application of interstate 

compacts, which are, in effect, federally recognized treaties between two or more 

sovereign states.  See Texas v. New Mexico, 462 U.S. at 567-68 There is no doubt that 

 . . extends to a 

. . . suit by one State to enforce its compact with another State or to declare rights under a 

; Hinderlider v. La Plata River & Cherry Creek Ditch Co., 304 U.S. 92, 106 

Special Master should look 
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no further than the Supreme Court  affirm the serious and dignified nature of 

in this very case by 

original Complaint; the Supplemental Complaint merely builds on the same allegations of 

the C a fortiori. 

Texas also lacks an alternative forum within which to pursue the substantial 

interstate claims raised by the Supplemental Complaint.  In evaluating the availability of 

an alternative forum, the Supreme Court considers whether the alternative forum may 

Wyoming v. Oklahoma, 502 U.S. 437, 452 (1992).  

The analysis is straightforward here, because the Supreme Court is the only court in 

which Texas is permitted to seek a remedy.  See U.S. Const. art. III, § 2, cl. 2; 28 U.S.C. 

§ 1251(a).  Indeed, the 

gave [the] Court complete judicial power to adjudicate disputes among them . . . and this 

Texas v. New Mexico, 482 U.S. at 128 (emphasis added).  The Court affirmed that Texas 

had no adequate forum to resolve the claims contained in the original Complaint by 

authorizing its filing.  Likewise, and for those same reasons, Texas has no adequate 

forum except the Supreme Court to resolve the Compact claims set forth in the 

Supplemental Complaint. 

B. The Supplemental Complaint Does Not Take the Litigation Beyond What 

File its Original Bill of Complaint 

The claims and allegations in the Supplemental Complaint also fall comfortably 

within the scope of what was reasonably anticipated by the Supreme Court when it 

Nebraska v. Wyoming, 

515 U.S. at 8.  As the Supreme Court put it just three years ago, t
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Complaint is that New Mexico is effectively breaching its Compact duty to deliver 

water to the Reservoir by allowing downstream New Mexico users to siphon off water 

below the Reservoir in ways the Downstream Contracts do not anticipat  Texas v. New 

Mexico, 138 S. Ct. 954, 958 (2018).  This was a problem the Court recognized because 

 . . promised Texas water districts a certain amount of 

Id.  Thus, as the Special Master 

observed lain

Docket No. 54 at 187. 

The Supplemental Complaint is premised on the same basic theory: New Mexico 

has been methodically repudiating its obligations under the Compact in order to secure 

for itself a disproportionate share of water from the Rio Grande.  In fact, the 

Supplemental Complaint makes the same allegations that the Complaint does about New 

; the 

Supplemental Complaint merely adds the critical new detail that New Mexico is also 

 in areas above the Reservoir.  Supplemental Complaint ¶ 9.  It 

matters not that the Supplemental Complaint specifically focuses on an area above the 

Reservoir.  just the areas 

downstream of the Reservoir.  Nebraska v. Wyoming, 515 U.S. at 13.  As the Complaint 

authorizing the interception of Rio Grande Project water intended for  

Original Complaint, ¶ 4.  And the Complaint seeks a 
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 Original Complaint, 

¶ 4.  

For similar reasons, 

 VI of the Compact and its 

impending violation of its Article VIII obligation to release water to Texas upon request, 

Supplemental Complaint, ¶¶ 10-17, 

anticipated in the Complaint.  Nebraska v. Wyoming, 515 U.S. at 8.  This conduct is part 

 to extract as much water as it can for itself 

and leaving nothing for Texas, and it works hand-in- efforts, 

catalogued in the Complaint, to siphon off water little-by-little as it makes its way 

through New Mexico on its way to Texas.  Stated differently, all of the conduct described 

in the Supplemental Complaint 

under the Rio Grande Compact with respect to the delivery 

water under the Rio Grande Compact to the New Mexico-Texas state line, despite 

requests by Texas that  Original Complaint, ¶ 14. 

The Supplemental Complaint addresses Compact violations reasonably within the 

scope of the Compact violations already at issue in the Complaint.  Because the 

Supplemental Complaint does not take the litigation unreasonably beyond the scope of 

the Complaint, the Special Master should authorize the filing. 

C. The Supplemental Complaint Addresses Changed Circumstances and 
Conditions that Relate to the Core Compact Claims at Issue in this Original 
Action, But Could Not Have Been Reasonably Known Until This Year 

The factual circumstances supporting the claims set forth in the Supplemental 

Complaint did not exist until at least the spring of 2021.  As explained in the 

Supplemental Complaint, in March 2021 New Mexico notified local officials in New 
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Mexico and the Bureau of Reclamation but not Texas that it had not retained water in 

upstream storage equal to its accrued debits and that it would not be able to do so.  

Supplemental Complaint, ¶ 13.  New Mexico did not order or otherwise cause the Middle 

Rio Grande Conservancy District ( MRGCD ) or the City of Santa Fe or any other entity 

in the Middle Rio Grande to cease the diversion and use of Rio Grande water.  Id.   

Upon learning of these Compact violations, Texas demanded in a letter dated 

May 6 that New Mexico cease and desist from violating the Compact and bring itself into 

compliance with Articles IV and VI of the Compact.  Supplemental Complaint, ¶ 14.  But 

New Mexico refused.  On May 21, 2021, New Mexico sent a letter to Texas confirming 

that New Mexico had not stored enough water to cover what it owed Texas and, 

importantly, that it would not be curing this noncompliance.  Supplemental Complaint, 

¶ 15.  New Mexico attempted to justify its failure to retain in storage at all times a 

quantity of water equal to its accrued debit through a unique and aberrant interpretation 

of Article VI of the Compact.  Id.   

 21 letter made clear that it would soon violate 

Article VIII of the Compact as well.  

Commissioner to demand during the month of January of any year, that New Mexico 

release the amount water from storage reservoirs to cover its accrued debits and New 

Mexico must release water equal to the accrued debits at the greatest rate predictable.  

Texas understands that by January 2022, New Mexico will have accrued a debit of at 

least 130,000 acre-feet of water.  Supplemental Complaint, ¶ 17.  The Texas Rio Grande 

Compact Commissioner will make a demand upon New Mexico for the release of this 

water and New Mexico has admitted that it will not be able to honor this Article VIII 
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demand because of its failure to retain in storage a quantity of water equal to its accrued 

debit and its inability to do so between now and January 2022.  Id.   

As the foregoing demonstrates, the facts giving rise to the claims in the 

Supplemental Complaint 

past March, so Texas could not have raised the issues in the Supplemental Complaint 

before then.  Because Texas diligently attempted to bring these issues to  

attention and has not engaged in undue delay, the Special Master should authorize the 

filing of the Supplemental Complaint. 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 
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D. In the Alternative, the Special Master Should Defer Consideration of the 
Claims in the Supplemental Complaint Until After Trial in September 2021 

Texas requests that the Special Master grant leave to file the Supplemental 

Complaint.  Because the trial of the Complaint is to be held in phases, with the first phase 

scheduled to commence on September 13, 2021, the issues addressed in the Supplemental 

Complaint could be tried in a subsequent phase after the completion of the first phase 

trial.  Proceeding in this manner would not affect the trial date or proceedings on the 

Complaint but provides Texas the necessary forum to address the serious and ongoing 

violations of the Rio Grande Compact above the Reservoir. 

Dated:  June 24, 2021 Respectfully submitted, 

s/ Stuart L. Somach    
STUART L. SOMACH, ESQ.* 
ANDREW M. HITCHINGS, ESQ. 
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SOMACH SIMMONS & DUNN, PC 
500 Capitol Mall, Suite 1000 
Sacramento, CA 95814 
Telephone:  916-446-7979 
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