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July 15, 2021

Via Electronic Mail

Honorable Michael J. Melloy
Special Master, U.S. Circuit Judge
United States Courthouse

111 Seventh Avenue, S.E.

P.O. Box 22

Cedar Rapids, TA 52401
TXvNM141(@ca8.uscourts.gov

Re:  State of Texas v. State of New Mexico and State of Colorado
United States Supreme Court, Original Jurisdiction No. 141
Response to Special Master’s Questions Regarding Texas’s Supplemental Complaint

Dear Special Master Melloy:

On June 24, 2021, the State of Texas (Texas) filed its Motion for Leave to File
Supplemental Complaint, the Supplemental Complaint, and the Brief in Support of Motion for
Leave to File the Supplemental Complaint. As Texas indicated during the July 1, 2021 Status
Conference, Texas intends to pursue its Supplemental Complaint regardless of whether it is
done through the motion now pending before the Special Master or through a direct Petition
to the Supreme Court. Because the claims in the original and supplemental complaint are
intertwined, the most efficient course would be for the Special Master to consider the claims
rather than requiring Texas to petition the Supreme Court.

In any event, the Special Master has asked the Parties and amici to file a “response”
limited to the issue of how the proposed amendment would affect the current lawsuit, whether
new parties, new amici, new discovery, etc., would be required. Following is Texas’s views
on these questions:

First, the proposed Supplemental Complaint would add additional issues to the current
lawsuit. Those issues, however, are directly related to the current lawsuit and are premised on
the same basic theory as the original complaint. Therefore, the Supplemental Complaint
would have only a limited effect on the lawsuit. In this regard, the Supplemental Complaint
need not affect the current trial date and trial already scheduled in this lawsuit. The current
evidentiary issues have already been bifurcated with a second trial on damages and remedy
needed after the initial evidentiary trial is conducted starting on September 13, 2021. Texas
assumes that the issues raised in the Supplemental Complaint could be heard either before or
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as part of the evidentiary trial on remedies and damages. Additionally, Texas believes that the
issues raised in the Supplemental Complaint could best be dealt with through summary
judgment.

Second, no new Parties would be involved in the lawsuit. All Parties that would be
involved in the trial on issues raised in the Supplemental Complaint are already involved in
the lawsuit. Those Parties are the Compacting States and the United States. No new Parties
would be permitted in this Original Action. The case already involves numerous amici and
one would assume that all of those amici would also be involved in addressing the
Supplemental Complaint. Additional Colorado amici might also want to be involved as well
as additional Middle Rio Grande interests. Whether those additional interests are allowed
amici status is at the discretion of the Court and Special Master.

Third, as noted above, Texas believes that the “trial” addressing the issues raised in
the Supplemental Complaint could be dealt with through summary judgment. The dispute
revolves primarily on Compact interpretation and that interpretation involves unambiguous
provisions of the Compact. The factual issues upon which the dispute revolves are largely if
not entirely undisputed. Nonetheless, New Mexico and/or Colorado may wish to undertake
discovery on these issues. One would assume that this would occur during discovery on
remedies and damages.

Very truly yours,

Stuart L. Somach
Counsel of Record
State of Texas

¢c: All counsel for parties and amici (see attached service list)
Texas v. New Mexico & Colorado docket:
TxvNMI141(@ca8.uscourts.gov
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