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L. INTRODUCTION

The State of Texas (Texas) submits the following reply in support of its Motions
in Limine (Texas MILs). The Texas MILs are limited in nature and seek to (1) avoid the
re-litigation of issues previously decided, (2) exclude testimony of proffered experts who
are clearly unqualified to testify, and (3) exclude evidence that has never been disclosed.
In particular, Texas seeks to exclude irrelevant evidence pertaining to the State of New
Mexico’s (New Mexico) claims that do not allege any action or inaction on the part of
Texas, and instead improperly seek to ascribe to Texas liability for the actions or inaction
of others. Such evidence is irrelevant to the 1938 Rio Grande Compact (Compact)!
issues set for trial and should be excluded.

The Special Master’s May 21, 2021 Order (Order) (Docket No. 503)? on the cross
motions for summary judgment has rendered specific categories of evidence that New
Mexico continues to insist it intends to proffer at trial irrelevant and, thus, subject to
exclusion before trial. The Order provides that the Compact establishes the
57 percent/43 percent split (New Mexico/Texas) as the division of water between the
states downstream of Elephant Butte Reservoir. Order at 6. The Order further explains
that the determination, however, . . . begs the question: division of what?” Id.

The question for trial is “what the compacting states intended to divide between
southern New Mexico and Texas” as well as the “baseline condition” that the Compact

was designed to protect. Id. at 7. In Texas’s Complaint, and consistently throughout this

' Act of May 31, 1939, Pub. L. No. 76-96, ch. 155, 53 Stat. 785.

2 Docket 503 is lodged with the Special Master’s Docket for Texas v. New Mexico and
Colorado, No. 141 Original at https://www.ca8.uscourts.gov/texas-v-new-mexico-and-
colorado-no-141-original.



litigation, Texas has argued that the subject water (i.e., the “division of what?”) is the
undepleted, 1938 hydrologic condition. New Mexico disputes the existence of a 1938 or
“baseline” condition (see Texas Motion in Limine 2), and except for its allegations
relating to pumping of groundwater in the Hueco Bolson in Texas, which Texas will
dispute at trial, its remaining Counterclaim allegations assert that actions caused by other
parties, not Texas itself, negatively impact its apportionment.

The end result of the upcoming trial will be the establishment of the volume of
water that is the subject of the 57 percent/43 percent split. To the extent New Mexico
believes that actions of the United States or others are depriving it of water that should be
available (i.e., its 57 percent), New Mexico may file a separate action against whomever
is the cause of the shortage. The causation issues alleged by New Mexico in its
Counterclaims fail to address actions (or inaction) within the dominion or control of
Texas. On the other hand, Texas’s Complaint directly addresses actions by the State of
New Mexico. Texas alleges that actions of New Mexico in authorizing and permitting
groundwater pumping that interferes with surface water flows otherwise apportioned to
Texas constitutes a Compact violation. New Mexico’s Counterclaims address Rio
Grande Project (Project)-related issues, actions by the United States Bureau of
Reclamation (Reclamation), and/or actions by contractors of Reclamation, none of whom
are Texas itself or are under the control of Texas. This background is essential for trial,
sets forth the scope of potentially relevant evidence, and informs the subjects of the
narrow Texas MILs which seek to exclude categories of evidence outside the proper

scope of this Compact trial.



New Mexico’s response to the Texas MILs further repeatedly resorts to the
assertion that there is no need to exclude any evidence from the trial of this matter
because the Special Master, unlike a jury, cannot be confused or misled. The State of
New Mexico’s Response to the State of Texas’s Motions in Limine (NM Response) at 2.
In addition, New Mexico emphasizes the notion that the Special Master has to provide
the Supreme Court with a complete record and has no actual authority to control these
proceedings. Id. Although the Supreme Court may review the record of this trial, the
Special Master is not merely a passive observer. The fact that the Supreme Court
requires or encourages a “‘complete record” does not mean that anything and everything
may be introduced at trial notwithstanding relevance and other evidentiary limitations.
Avoiding confusion or prejudice are not the only criteria for granting a motion in limine.
The Special Master must consider fundamental concepts of evidence, including
relevance, qualifications, and prior disclosures. See, e.g., Fed. R. Evid. 401, 403, 702;
Fed. R. Civ. Proc. Rule 26.

For the reasons explained in the Texas MILs, and below, the Special Master
should grant all six of the Texas MILs, which will establish the proper boundaries for
presentation of evidence at trial on the actual Compact issues for which the Supreme
Court granted Texas’s original motion for leave to file its Complaint.

IL. TEXAS’S MOTIONS IN LIMINE
A. Motion in Limine 1: to exclude the introduction of evidence or argument at

trial relating to factual issues finally adjudicated in the Special Master’s
May 21, 2021 Order, including intra-district operations in Texas

Texas’s Motion in Limine 1 seeks an order excluding the introduction of evidence

at trial that would go to issues on which the Special Master has already granted summary



judgment because the Order establishes as a matter of law that such evidence has no
bearing on any issue in this phase of the case. New Mexico argues that Texas “misreads
and ignores significant portions of the Order.” NM Response at 2. The Order speaks for
itself and New Mexico simply misreads what Texas has said about the Order. New
Mexico further states that “[a]s a general matter, New Mexico agrees that any issues
finally determined in the Summary Judgment Order will inform the upcoming trial.” Id.
Notwithstanding that apparent concession, New Mexico’s significant qualification that it
accepts the Order “[a]s a general matter” is noteworthy; New Mexico is not free to cherry
pick portions of the Order that it will choose to abide by at trial, while ignoring those
portions of the Order that are not favorable to its position.

Texas seeks to establish sideboards on New Mexico’s clear intent, as evidenced
by this latest response, to ignore the results of the Order, the prior order dismissing all but
two of its counterclaims, and to put on whatever case New Mexico wants to regardless of
the limits established to date by prior Special Master orders. For example, the
NM Response includes a number of statements about what they will try to prove at trial,
each of which ignore the outcome of the Order. For example, New Mexico states that
“[a]t trial New Mexico will present evidence on Texas’s injurious groundwater pumping
and water operations in [El Paso County Water Improvement District #1 (EP#1)].”

NM Response at 4. By virtue of the Order, however, EP#1’s intra-district operations are
not relevant to the trial. The Special Master established in that Order the Compact’s
Article IV apportionment to Texas and southern New Mexico is a programmatic
apportionment, which means that New Mexico’s affirmative Compact duty is complete

when the Rio Grande water is delivered into Project storage at Elephant Butte Reservoir.



In addition, the Special Master ruled that, in the Project areas below Elephant Butte
Reservoir, New Mexico has a Compact duty of non-interference with the Project’s
delivery of Texas’s apportionment.

EP#1’s operations have nothing to do with New Mexico’s duty to deliver Rio
Grande water into Project storage. That Compact delivery obligation remains the same,
regardless of how EP#1 operates its part of the Project. Similarly, standing alone, EP#1’s
operations have nothing to do with the states’ Compact-imposed duties of
non-interference with Project deliveries to Elephant Butte Irrigation District (EBID) in
southern New Mexico and EP#1 in Texas. The only situation in which intra-district
operations may be relevant to the Compact duty of non-interference is if EP#1’s
operational actions have a hydrologic connection to New Mexico such that Project
deliveries there might be adversely affected by how EP#1 operates its intra-district
delivery system. Accordingly, evidence of EP#1 intra-district operations should be
excluded unless it is accompanied by plausible testimony that such operations have a
hydrologic connection to Project deliveries in New Mexico.

Contrary to what New Mexico says, Texas is not seeking to exclude “all
evidence” of Texas intra-district operations, and Texas’s argument is not based on the
position that there can never be evidence of a hydrologic link between intra-district
operations in Texas and Project deliveries in New Mexico. As to the latter, if New
Mexico can proffer plausible evidence of a hydrologic connection between Texas
intra-district operations and Project deliveries in New Mexico, evidence that Texas would
dispute at trial, that particular evidence would not be subject to the in limine exclusion

Texas seeks.



Based on the disclosures and evidence developed during discovery, New Mexico
will be unable to proffer plausible evidence of that sort. No plausible evidence has come
to light thus far of a hydrologic connection to Project deliveries in New Mexico with
Texas intra-district operations involving operation of the American Canal Extension
(ACE), use of effluent from City of El Paso wastewater treatment plants, usage related to
drain flows in Texas, or discharge of water from EP1 downstream to Hudspeth County.
These components of EP#1 operations in Texas have nothing to do with the Compact and
New Mexico’s obligations under it as determined in the summary judgment ruling.
Moreover, EP#1°’s intra-district operations have nothing to do with the Compact issues
set for trial because they do not implicate Texas in any way.

Neither Texas nor EP#1 delivers any Project water to New Mexico. The
programmatic nature of the Compact apportionment, as determined in Docket No. 503,
means that the Compact delivery task is essentially complete at the San Marcial gauge,
subject only to New Mexico’s duty of non-interference below Elephant Butte. As far as
Article IV Compact obligations are concerned, from Elephant Butte onward, the program
to which the apportionment is made—that is, the Rio Grande Project—takes over to do
its job under federal reclamation laws.

EBID is the entity under New Mexico law that is charged with the administration
and use of the New Mexico apportionment south of Elephant Butte Reservoir. The
relevant agreements, accounting, and other issues New Mexico complains of have been
agreed to by EBID. New Mexico’s claims are not Rio Grande Compact acclaims for
actions by Texas. To the extent New Mexico complains about “[o]perations in Texas,”

(NM Response at 4, 5, and 6) that is not an analog to operations by Texas, rather the



subject matter of New Mexico’s claims are Reclamation and its contractors. Again,
Texas has no control over that operation and has not sanctioned those operations in any
way.

New Mexico’s response obscures the difference between the two quite different
legal regimes, one under the Compact, the other under federal reclamation law. Texas’s
Motion in Limine 1 seeks to clarify the difference and focus the trial on issues concerning
the Compact instead of ongoing disputes about reclamation law. New Mexico’s melding
of the two is legally incorrect. It also highlights how important it is that the Special
Master grant this motion. It is the only way that the record being made for the Supreme
Court to review can provide useful clarity.

B. Motion in Limine 2: to exclude the introduction of evidence or argument at
trial by New Mexico of a 1938 or “baseline” condition

Texas’s Motion in Limine 2 requests that the Special Master exclude any
evidence offering an alternate theory regarding the scope of the 1938 or “baseline
condition,” as defined in the Order, because New Mexico has not offered any facts in
discovery relating to the 1938 or “baseline” condition, except outright denial of its
existence. New Mexico cherry picks, mischaracterizes, and avoids the most relevant
statement the Special Master made in the Order in an attempt to argue that the Special
Master did not confirm the existence of a baseline condition. See NM Response at 11.
But the Special Master explicitly determined that “the compacting states intended to
protect not merely water deliveries in the Reservoir, but also a baseline level of Project
operations generally reflected in Project operations prior to Compact formation,” which
includes “at a minimum, the protection of return flows to effectuate the Compact’s

apportionment. See Texas MIL at 6; Docket No. 503 at 5-6.



The fact remains that the only position stated by New Mexico is the Federal Rule
of Civil Procedure Rule 30(b)(6) deposition of Estevan Lopez where he stated, on behalf
of New Mexico, that there is no 1938 condition. See, e.g., Estevan Lopez 30(b)(6) Depo.,
9/18/2020, 76:16-77:21 (“A. There is no constraint below Elephant Butte. There is no
1938 . . . depletion condition. There is no such condition placed in the Compact for the
section below Elephant Butte.”). Beyond that testimony and outright denial of the 1938
or “baseline” condition, New Mexico cannot point to any other disclosure of an
alternative theory of the condition. New Mexico has stated that there is no 1938 or
“baseline” condition, and never offered in discovery a theory or statement on an
alternative to the condition. From an evidentiary perspective, it would be contrary to
Rule 26 of the Federal Rules of Civil Procedure to allow New Mexico to present a new
theory at trial. The Special Master affirmatively decided that there is a 1938 or
“baseline” condition. New Mexico’s denial of existence throughout discovery does not
now allow it to create and present an alternate theory at the time of trial.

New Mexico’s Response does not dispute that Mr. Lopez testified, on behalf of
New Mexico, that there was no 1938 Condition. However, New Mexico states that “[i]n
line with the robust body of evidence, New Mexico intends to present a comprehensive
case at trial on the appropriate baseline condition.” NM Response at 12. But, to date, in
the years of discovery that has been conducted New Mexico has not yet provided
anything related to a bassline condition whether it be the 1938 condition otherwise. New
Mexico ignores that the Order says there is a “baseline” condition and refuses to concede

that it lost on that issue in the summary judgement briefing.



Texas requests that the Special Master exclude any evidence offering an
alternative theory regarding the scope of the 1938 or “baseline condition,” as defined by
the Special Master in the May 21, 2021 Order, because New Mexico has not offered any
facts in discovery relating to the 1938 or “baseline” condition, except outright denial of
its existence, which the Special Master affirmatively refuted in the May 21, 2021 Order.

C. Motion in Limine 3: to exclude the introduction of evidence or argument at
trial relating to damages allegedly sustained by New Mexico

Texas’s Motion in Limine 3 requests that the Special Master enter an order to
exclude the introduction of evidence or argument at trial relating to damages allegedly
sustained by New Mexico. Despite the fact that New Mexico included a claim for
damages in its Counterclaims (see TX MIL at 7, citing Docket No. 99 at 33 (New
Mexico’s Prayer for Relief)), New Mexico cannot now escape that it did not disclose an
expert to describe the alleged injury and, ultimately quantify, the damages allegedly
sustained by New Mexico. Texas requests a simple ruling, in accord with Rule 26 of the
Federal Rules of Civil Procedure, that arises from New Mexico’s failure to disclose an
expert or other witness to describe the injury or quantify damages claimed in its
Counterclaims.

New Mexico suggests that the “States may quibble over the scope of Dr. Hoag’s
testimony,” however the scope of any of potential testimony from Dr. Hoag is clear: it is
limited to the subjects raised in his expert reports. NM Response at 14 and 15. New
Mexico does not dispute that Dr. Hoag’s reports are limited to a critique of Texas expert

Dr. David Sunding’s work. Dr. Hoag’s reports speak for themselves, and Dr. Hoag offers



no evidence about any injury to New Mexico.? New Mexico’s discussion of monetary
damages and the next phase of this litigation dealing with remedies obfuscates the issue.
Texas’s motion in limine addressed injury and the fact is that New Mexico has never
disclosed their case with respect to injury. Although it may be enough to show that a
violation of the Rio Grande Compact is itself an injury, that is a legal issue and not a
factual issue, which is the subject of Texas’s motion in limine.

New Mexico does acknowledge that “Rule 26 will ensure that Dr. Hoag limits his
testimony to the subjects he fairly disclosed.” NM Response at 15. Thus, New Mexico
actually concedes the crux of Texas’s motion: Dr. Hoag cannot testify about injury
because it was not fairly disclosed. None of the other witnesses disclosed by New
Mexico were ever disclosed to prove injury to New Mexico. New Mexico also proposes
to introduce percipient witnesses for the purpose of explaining injury to New Mexico.
But none of those witnesses were disclosed for that purpose.* New Mexico failed to
properly disclose injury witnesses and cannot now do so at the time of trial.

Finally, New Mexico argues that Estevan Lopez and Peggy Barroll may testify
regarding New Mexico’s alleged injuries. But they were not disclosed for that purpose.
Dr. Barroll’s reports focus almost exclusively on the 2008 Rio Grande Project Operating
Agreement (OA), including what the OA does and its consequences. Texas has nothing

to do with OA, and any alleged injury discussed by Dr. Barroll is injury caused by

3 Excerpts from Dr. Dana Hoag’s expert reports, including the tables of contents which
summarize the scope of his opinions, are attached as Exhibit A to the Declaration of
Richard S. Deitchman in Support of the State of Texas’s Reply in Support of Motions in
Limine (Deitchman Reply Decl.).

4 New Mexico’s Rule 26 disclosures, which do not include the disclosure of any witness
for the purpose of proof of injury or damages, are attached as Exhibit B to the Deitchman
Reply Decl.
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Reclamation, EP1, and/or EBID, not Texas. To the extent New Mexico’s focus is the
OA, that is not the subject of this Compact litigation, and moreover, any allegations
relating to the OA do not address Texas, which is not a party to the OA.

For all this reasons, Texas requests that the Special Master enter an order to
exclude the introduction of evidence or argument at trial relating to damages allegedly
sustained by New Mexico.

D. Motion in Limine 4: to exclude the introduction of evidence or argument at
trial relating to New Mexico’s Fourth Counterclaim

Texas’s Motion in Limine 4 requests that the Special Master exclude evidence or
argument at trial relating to New Mexico’s Fourth Counterclaim. As explained in the
Texas MILs, the gravamen of the Fourth Counterclaim is that Texas has been unjustly
enriched by the implementation of the 2008 OA because Texas, through EP#1, received
“more water than it is entitled to under the Compact.” See Texas MILs at 9.

Motion in Limine 4 is not a dispositive motion in disguise. Notwithstanding that
Texas does not believe that the elements of unjust enrichment may be proven, Texas
acknowledges that New Mexico may address allegations of unjust enrichment in the
remedies phase of the case. Motion in limine 4, however, addresses the commonsense
conclusion that there cannot be liability on the part of Texas for New Mexico’s Fourth
Counterclaim because of the actions complained about are the actions of others, including
EBID, EP#1, and Reclamation. As a matter of law, Texas can only be liable for its
actions or actions that it sanctioned. There is no allegation against Texas except alleged
groundwater pumping impact related to the Hueco Bolson. Evidence and testimony on
that question is not a part of the Texas MILs. While Texas submits that New Mexico

cannot prove any impact, New Mexico can attempt to prove that Hueco pumping has

11



caused them harm, but there is no way that Texas can be the cause of “changes in Project
operations and accounting.” NM Response at 5. Texas is a stranger to Project operations
and accounting. Testimony about those issues is not relevant to a claim against Texas
and should be excluded.

New Mexico’s Response acknowledges that in order to prove harm caused by
Texas, they must describe an action by Texas. New Mexico admits that “New Mexico is
entitled to present evidence showing that Texas’s actions and inactions have caused
Texas to receive more than its share of Compact water.” NM Response at 21 (emphasis
added). Motion in limine 4 addresses New Mexico’s admission: the actions complained
of in the Fourth Counterclaim are not Texas’s actions. Texas has no control over the
operation of the Project. It is not a party to the OA any more than New Mexico. If
Project operations violate the Compact, New Mexico’s remedy is in another court and
against other parties, not the State of Texas. On the other hand, the Texas complaint is
directly focused on actions by New Mexico, not others, that authorized and permitted the
pumping of groundwater that has intercepted and interfered with Texas getting its
apportionment.

The Fourth Counterclaim ultimately seeks to attach liability to Texas for “relying
on the United States” in its operation of the Project. This is not an actionable claim:
Texas cannot be held liable for “receiving water” from the Project or “claiming a right to
receive water” from the Project. New Mexico should be precluded from proffering
evidence and testimony in the trial on its Fourth Counterclaim, including whether
operations under the 2008 OA have unjustly benefitted Texas, an agreement to which

neither Texas nor New Mexico are parties, and subjected Texas to some kind of monetary
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offset for the damages Texas has suffered because of New Mexico’s Compact violations
over the years.

E. Motion in Limine 5: to exclude the introduction of evidence at trial of
improper legal opinions

Texas’s Motion in Limine 5 requests that the Special Master issue an order
excluding the introduction of improper legal opinion evidence at trial. In particular, New
Mexico expert Estevan Lopez, P.E., an engineer, has previously testified on topics
admittedly outside the scope of his area of expertise, including legal conclusions on the
meaning of Rio Grande Compact terms. See Texas MILs at 14-15. In response, New
Mexico incorporates by reference arguments made in response to the United States’ legal
opinions motion in limine. Texas incorporates by this reference arguments raised in the
United States’ Legal Opinions Motion in Limine and its reply in support of that motion.
Mr. Lopez assured the parties at his deposition that he is not “an expert on law or legal
questions.” See Texas MILs at 15. New Mexico cannot offer him as a witness to testify
on the meaning of Compact terms, and the Special Master should exclude improper legal
opinion evidence.

F. Motion in Limine 6: to exclude the introduction of evidence at trial of expert
opinions outside the scope of the proffered expert’s area of expertise

Texas’s Motion in Limine 6 requests exclusion of expert opinions outside the
proffered expert’s area of expertise. New Mexico’s response provides a vague assurance
that “Texas can rest assured that none of New Mexico’s witnesses will be offering
opinions outside of their knowledge and expertise.” NM Response at 22. The assurance,

however, does not stand up to New Mexico’s reports and disclosures which indicate that
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they do intend to have witnesses testify outside of their expertise and this is the focus on
Texas’s motion.

Texas will certainly object to improper testimony offered at the time of trial, but
some of the anticipated testimony is clearly objectionable now, and that is the subject of
this motion in limine. As explained in the Texas MILs, Dr. Barroll testified at multiple
depositions that references to and interpretation of the Compact is outside her expertise.
See Texas MILs at 16 (citing Dr. Barroll’s deposition testimony). Mr. Lopez testified
that legal conclusions, historical information, and statements regarding the operation of
the Rio Grande Project are all subjects that are outside the scope of his expertise. See id.
at 17 (citing Mr. Lopez’s deposition testimony). Evidence outside an expert’s area of
expertise is both unreliable and irrelevant to the matters set for trial. New Mexico’s
experts have drafted reports and provided deposition testimony on matters that they admit
are outside their expertise and New Mexico’s Response does not specifically address any
of these areas of anticipated testimony. The Special Master should grant motion in
limine 6 and limit expert testimony to the proffered experts’ area of expertise.

III. CONCLUSION
For all these reasons, the Special Master should grant all the Texas MILs:
. Motion in Limine 1: exclude the introduction of evidence or argument at
trial relating to factual issues finally adjudicated in the Special Master’s
May 21, 2021 Order, including intra-district operations in Texas;

. Motion in Limine 2: exclude the introduction of evidence or argument at
trial by the State of New Mexico of a 1938 or “baseline” condition;

o Motion in Limine 3: exclude the introduction of evidence or argument at
trial relating to damages allegedly sustained by New Mexico;

. Motion in Limine 4: exclude the introduction of evidence or argument at
trial relating to New Mexico’s Fourth Counterclaim,;

14



° Motion in Limine 5: exclude the introduction of evidence at trial of
improper legal opinions; and

o Motion in Limine 6: exclude the introduction of evidence at trial of expert
opinions outside the scope of the proffered expert’s area of expertise.
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