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I, Stuart L. Somach, declare as follows:

1. I am an attorney admitted to practice before the United States Supreme
Court and am a shareholder with the law firm of Somach Simmons & Dunn, attorneys for
the State of Texas (Texas) in this matter. I am Counsel of Record for Texas. The
following matters are within my personal knowledge and, if called as a witness, I can
competently testify thereto.

2. On August 30, 2018, Texas timely issued its Initial Disclosures under
Federal Rule of Civil Procedure 26(a). Texas’s Initial Disclosures state: “Texas will fully
disclose its computation of damages pursuant to the Case Management Plan timeline for
expert witness disclosure and production of expert reports and supporting materials.”
State of Texas’s Initial Disclosures, at 19.

3. On November 8, 2018, Texas served its Requests for Production of
Documents, Set One to New Mexico, seeking information relating to “salinity and total
dissolved solid statistics.” State of Texas’s Requests for Production of Documents,

Set One to State of New Mexico, at 14.

4. On December 24, 2018, New Mexico objected to Texas’s request seeking
information relating to salinity and total dissolved solid statistics, “in that the request
seeks information about the Rio Grande River that is not relevant to any party’s claim or
defense in the instant litigation and is outside the bounds of Federal Rule of Civil
Procedure 26(b).” State of New Mexico’s Objections to the State of Texas’s Requests for
Production of Documents, Set One to State of New Mexico, at 26. No further
correspondence was received from, nor discussion initiated by, New Mexico following

the issuance of this objection.



5. Between November 16, 2018, and May 7, 2019, Texas took the
depositions of the following fact witnesses: Jesus Reyes, Art Ivey, George Brooks, Greg
Daviet, Larry Ceballos, Bobby Kuykendall, Jerry Franzoy, Joe Paul Lack, Mike
McNamee, Kary Samuel Salopek, James Salopek, Robert Sloan, Jorge Garcia, and
Estevan Lopez. During these depositions, counsel for Texas asked pointed questions
regarding water quality issues. Counsel for New Mexico participated in the above-listed
depositions, in which counsel for New Mexico at times sought information regarding
water quality and salinity issues in relation to the claims in this case.

a. Attached as Exhibit A is a true and correct copy of relevant
excerpts of the transcript of the Oral Deposition of Jesus Reyes, taken on
November 16, 2018.

b. Attached as Exhibit B is a true and correct copy of relevant
excerpts of the transcript of the Oral Deposition of Art Ivey, taken on
November 26, 2018.

c. Attached as Exhibit C is a true and correct copy of relevant
excerpts of the transcript of the Oral Deposition of George Brooks, taken on
November 27, 2018.

d. Attached as Exhibit D is a true and correct copy of relevant
excerpts of the transcript of the Oral Deposition of Greg Daviet, taken on
December 13, 2018.

e. Attached as Exhibit E is a true and correct copy of relevant
excerpts of the transcript of the Oral Deposition of Larry Ceballos, taken on

November 28, 2018.



f. Attached as Exhibit F is a true and correct copy of relevant
excerpts of the transcript of the Oral Deposition of Bobby Kuykendall, taken on
December 12, 2018.

g. Attached as Exhibit G is a true and correct copy of relevant
excerpts of the transcript of the Oral Deposition of Jerry Franzoy, taken on
December 13, 2018.

h. Attached as Exhibit H is a true and correct copy of relevant
excerpts of the transcript of the Oral and Videotaped Deposition of Joe Paul Lack,
taken on December 17, 2018.

1. Attached as Exhibit I is a true and correct copy of relevant excerpts
of the transcript of the Oral Deposition of Mike McNamee, taken on December 17,
2018, Vol. 1.

j- Attached as Exhibit J is a true and correct copy of relevant excerpts
of the transcript of the Oral Deposition of Kary Samuel Salopek, taken on
December 17, 2018, Vol. 1.

k. Attached as Exhibit K is a true and correct copy of relevant
excerpts of the transcript of the Oral Deposition of James Salopek, taken on
December 18, 2018, Vol. 1.

1. Attached as Exhibit L is a true and correct copy of relevant
excerpts of the transcript of the Oral Deposition of Robert Sloan, taken on

December 18, 2018.



m. Attached as Exhibit M is a true and correct copy of relevant
excerpts of the transcript of the Oral Deposition of Jorge Garcia, taken on
February 6, 2019.

n. Attached as Exhibit N is a true and correct copy of relevant
excerpts of the transcript of the Oral Deposition of Estevan Lopez, taken on
May 7, 2019.

6. Between May 23, 2019 and June 3, 2019, Texas issued 21 Subpoenas to
Inspect Property, Information, or Objects to landowners in New Mexico and Texas that
seek, in part, documents regarding water quality related irrigation practices. New Mexico
did not object to these subpoenas. The inspections of the properties were completed by
August 2, 2019.

7. On May 31, 2019, Texas filed its Disclosure of Expert Witnesses, as well
as Supplemental Disclosures of Expert Witness Information on April 2, 2019, June 11,
2019, and August 12, 2019. Texas’s retained experts — Dr. Lydia Dorrance, Dr. David
Sunding, and Dr. Joel Kimmelshue — issued reports regarding, in whole or in part, water
quality and the relevance of such information to the calculation of Texas’s damages.
Texas further disclosed the opinions of its non-retained experts John E. Balliew, Al Blair,
and Art Ivey regarding decreased water quality and increased salinity as well as damages
incurred by Texas.

8. Summarized, Texas’s theory of economic injury is as follows: Texas’s
groundwater and surface water modeling expert, Dr. Bill Hutchison, estimates that on

average between 1985 and 2016, an additional 71,000 acre-feet of surface water would



have been delivered to the Texas border each year under a hypothetical scenario where
New Mexico reduced its groundwater pumping by 60 percent after 1938.

0. Texas agricultural expert Dr. Kimmelshue provides a literature review
involving the impacts of salinity on the growth and yield of various plants and explained
and summarized what was contained in those articles. Based on this review,

Dr. Kimmelshue explains how saline irrigation supplies impact crop yields.

10. Texas’s water quality expert, Dr. Dorrance, opines that if the volume of
groundwater pumped in New Mexico is reduced, Texas irrigators would have more
surface water to apply for irrigation, surface water that is of a better quality and lower
salinity than the groundwater they rely on in the absence of adequate surface water
supplies. Reduced groundwater pumping in New Mexico would result in more surface
water supply being available to urban water users in El Paso, Texas.

11. Texas’s expert economist, Dr. Sunding, evaluates the economic damages
that Texas’s agricultural and urban sectors have suffered as a result of reduced surface
water supplies.

12.  With respect to the agricultural sector, Dr. Sunding explains that Texas
farmers blend surface water and groundwater to meet their water demands. Increased
surface water deliveries to Texas reduces the salinity of water that farmers apply to
irrigate their lands by allowing farmers to blend a larger share of surface water. Higher
salinity water reduces yields, increases leeching requirements, and leads farmers in Texas
to plant a systematically different, less profitable mix of crops than farmers in Rincon and
Mesilla Valleys in New Mexico. To generate a damages figure, Dr. Sunding simulates
the reduction in yield based on higher salinity irrigation water supplies, applies crop price
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and returns data and cost studies, and models how farmers choose their long- and short-
run crop mix based on crop inputs and yields. Dr. Sunding also shows the impact to local
economies in Texas caused by the reduction of farm yields and lost economic
opportunities.

13. With respect to urban water users, Dr. Sunding evaluates the economic
injury caused by reduced Rio Grande surface water supplies delivered to ElI Paso Water
Utility (EPWU), the City of El Paso’s water utility, resulting from New Mexico’s
excessive groundwater pumping. EPWU must pump more groundwater to replace the
surface water that would have been available to it if New Mexico had reduced its
groundwater pumping. Costs attributable to increased reliance on groundwater include
pumping costs, infrastructure investments to increase their capacity to produce
groundwater and distribute groundwater to its service area, and the rehabilitation and
maintenance of previously inactive wells. Additionally, Dr. Sunding demonstrates the
injury caused to EPWU’s residential, commercial, and industrial customers as a result of
elevated salinity in their tap water.

14.  Intotal, Dr. Sunding opines in his expert report that New Mexico’s
excessive groundwater pumping caused direct damages in the amount of $174.40 million
in lost farm profits to Texas’s agricultural water users, $76.81 million in incremental
expenditures to Texas’s urban water users, and $100.50 million in regional economic
impacts from lost jobs and employee compensation.

15. Subsequent to Texas’s May 31, 2019 Rule 26(a)(2) disclosures, I received
an unscheduled call from David Roman, counsel for New Mexico. Mr. Roman raised
two issues with me. The first dealt with Texas’s Rule 26(a)(2)(c) disclosure of
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individuals that Texas had listed as non-retained experts. Mr. Roman expressed a view
that the disclosure was too broad to allow New Mexico to properly proceed with
discovery. Iresponded that although I did not necessarily agree, I would review the
disclosure to determine if Texas would provide a supplemental disclosure. The second
issue he raised concerned the nature of expert testimony disclosed in Texas’s

Rule 26(a)(2)(B) retained expert disclosures and reports that touched on water quality and
damages. He indicated that to the extent that those reports dealt with water quality, he
thought them improper. I do not remember the basis upon which he indicated that they
were improper. | responded that I disagreed that there was a problem with the disclosures
or reports and that what was discussed were manifestations of damage caused by the
water shortages which were the subject of the Texas Complaint. I further indicated that I
did not know what I could do to address the concerns that he raised. Mr. Roman
indicated that he thought that that would be my response and added words to the effect
that “he could write my response to what he had alleged.” At the end of the call, he told
me that I should not do anything and that he would put his concerns into a letter.

16. On July 3, 2019, I received a letter outlining Mr. Roman’s concerns
related to the first of the two issues he had raised as I have described it above. In
response, Texas served a supplemental disclosure providing more definite descriptions of
the topics disclosed non-retained expert witnesses’ testimony would cover. To date, New
Mexico has not further complained about the sufficiency of the supplemental non-
retained expert disclosures, except perhaps as some of the non-retained expert witnesses

are dealt with in the subject motion.



17. With respect to the second issue raised by Mr. Roman and discussed
above, I had hoped that our discussion had ended the matter but assumed if it had not that
I would receive a letter similar to the one I received on July 3, 2019. I have never
received a letter addressing that issue. I was aware of the scheduling of the depositions
of Dr. Sunding, Dr. Dorrance, and Dr. Kimmelshue, and until the filing of the subject
motion, thought that New Mexico had dropped the issue.

18. Counsel for the parties participate in bi-weekly conference calls to discuss
ongoing discovery, coordinate schedules, and confer on other matters related to case
management. On the basis of information obtained from Theresa Barfield, counsel for
Texas who participates in the conference calls, New Mexico never raised the objections it
now presents to the Special Master in these bi-weekly conference calls. During these
calls, counsel coordinated the scheduling of the depositions of Dr. Sunding,

Dr. Dorrance, and Dr. Kimmelshue.

19. On November 6, 2018, New Mexico served its First Request for
Production of Documents to the State of Texas. To date, this is the only written
discovery served by New Mexico on Texas. New Mexico has not served any contention
interrogatories on Texas. On August 30, 2019, one year after discovery opened on
September 1, 2018, New Mexico noticed its first deposition: State of New Mexico’s
Notice of Rule 30(b)(6) Deposition of the City of El Paso. To date, New Mexico has not
noticed the deposition of any Texas party witness, including the Rio Grande
Commissioner, engineer advisors, or the El Paso County Water Improvement District

No. 1 engineer.



20. During the discovery period, New Mexico has served subpoenas for
documents on third parties, and has served written discovery on the United States.

21. After filing the Motion to Strike Texas’s Expert Disclosures, New Mexico
continues to participate in discovery regarding water quality matters. On August 30,
2019, New Mexico noticed the Rule 30(b)(6) Depositions of the City of El Paso. On
information and belief, on September 13, 2019, Michael Kopp, counsel for New Mexico,
questioned John E. Balliew, a Rule 30(b)(6) witness for the City of El Paso, as to the
quality of the City’s groundwater wells, the presence and removal of salts from such well
water, as well as Total Dissolved Solids levels. On information and belief, on the same
day, Mr. Kopp questioned Scott Reinert, a Rule 30(b)(6) witness for the City of El Paso,
regarding water quality concerns, including salinity increases. As of the filing of this
declaration, the certified transcripts for these depositions are not available.

22. The deposition of Dr. Joel Kimmelshue took place on September 19
and 20, 2019. T attended the deposition, during which counsel for New Mexico asked
questions related to the portions of Dr. Kimmelshue’s expert report concerning water
quality.

23. The deposition of Dr. Lydia Dorrance took place on September 17, 2019.
I attended the deposition, during which counsel for New Mexico asked questions related
to Dr. Dorrance’s expert report concerning water quality.

24, The deposition of Dr. David Sunding is scheduled for October 10 and 11,

2019.
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[ declare under penalty of perjury under the laws of the United States of America

that the foregoing is true and correct. Executed this 23rd day of September 2019 at

V4 /
Sacramento, California. /7 ///
/ / SPLa [ /Ao

* Stuart L. Somach
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reflects all updates and revisions through the current date.
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Crystal Rivera
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ORAL DEPCSI TI ON of JESUS REYES, produced as a
witness at the instance of the Plaintiff State of
Texas, and duly sworn, was taken in the above-styl ed
and nunbered cause on Novenmber 16, 2018, from 8: 33
a.m to 10:23 a.m, before Heather L. Garza, CSR, RPR,
in and for the State of Texas, recorded by machi ne
shorthand, at the EL PASO MARRI OTT, 1600 Airway
Boul evard, El Paso, Texas, pursuant to the Federal
Rul es of Civil Procedure and the provisions stated on
the record or attached hereto; that the deposition
shall be read and si gned.
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APPEARANCES

FOR THE PLAI NTI FF STATE OF TEXAS:

Ms. Sarah A. Kl ahn

SOVACH SI MMONS & DUNN

2701 Lawence Street, Suite 113
Denver, Col orado 80205

(720) 279-7868

skl ahn@omachl aw. com

- and-

M. Robert B. Hoffman

SOVACH SI MMONS & DUNN

500 Capitol Mall, Suite 1000
Sacranento, California 95814
(916) 446-7979

r hof f man@onachl aw. com

FOR THE DEFENDANT STATE OF COLORADC

M. Chad \Wall ace

COLORADO DEPARTMENT OF LAW
1300 Broadway, 7th Fl oor
Denver, Col orado 80203
(720) 508-6281

chad. wal | ace@oag. gov

FOR THE DEFENDANT STATE OF NEW MEXI CO

M. David A Ronan

ROBLES RAEL ANAYA

500 Marquette NW Suite 700
Al buquer que, New Mexico 87102
(505) 242-2228

droman@ obl esr ael . com

- and-

M. M chael A Kopp

Ms. Lisa M Thonpson

TROUT RALEY

1120 Lincoln Street, Suite 1600
Denver, Col orado 80203

(303) 861-1963

nkopp@r out | aw. com

| t honpson@ r out | aw. com
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FOR

FOR
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FOR

THE UNI TED STATES:

M. Janes J. Dubois

U S. DEPARTMENT OF JUSTI CE
999 18th Street, Suite 370
Denver, Col orado 80202
(303) 844-1375

j anmes. duboi s@isdoj . gov

- and-

M. Stephen M Macfarl ane

U S. DEPARTMENT OF JUSTI CE
501 "I" Street, Suite 9-700
Sacranento, California 95814
(916) 930-2204

st ephen. macf ar | ane@isdoj . gov

THE EL PASO COUNTY WATER AND | MPROVEMENT DI STRI CT:

Ms. Maria O Brien

MODRALL SPERLI NG ROEHL HARRI S & SI SK, P. A
500 Fourth Street N W

Al buquer que, New Mexico 87103

(505) 848-1800

nobri en@modral | . com

THE G TY OF EL PASC

M. Douglas G Caroom

Bl CKERSTAFF HEATH DELGADO ACOSTA, LLP
3711 South MoPac Expressway

Bui l ding One, Suite 300

Austin, Texas 78746

(512) 472-8021

dcar oom@i cker st af f.com

ELEPHANT BUTTE | RRI GATI ON DI STRI CT:

Ms. Samant ha R Barncastle
BARNCASTLE LAWFIRM LLC
1100 South Main, Suite 20
Las Cruces, New Mexi co 88005
(575) 636-2377

samant ha@?2o-1 egal . com
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ALSO PRESENT:

M. Chuck Spal ding

M. Ken Knox
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JESUS REYES,
havi ng been first duly sworn, testified as foll ows:
EXAMI NATI ON
BY MS. KLAHN:
Q Good norning, M. Reyes. M nane is Sarah
Klahn. |I'mhere today representing the State of Texas
in Texas v. New Mexico, and you're here for a

deposi tion.

A Good norning. Yes, | understand.

Q Coul d you state your name for the record?
A Jesus Reyes.

Q And your busi ness address?

A It's 13247 Alneda in dint, Texas.

Q Ckay. And |'mgoing to hand you what's been
mar ked Reyes Exhibit 3.
(Exhi bit No. 3 was marked.)
Q (BY M5. KLAHN) This is the State of Texas's

noti ce of deposition. Have you seen this?

A Yes.
Q Ckay. And you are Jesus Reyes, correct?
A Yes, | am

Q Ckay. Have you had your deposition taken
previ ousl y?
A Yes, | have.

Q Many tinmes or --

[11/16/ 2018 8:33 AM Reyes, Jesus
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57
eyes of conservation.
Q Are there any ot her changes that you' ve made
because of the drought, those kind of operational

changes, to extend the water or the efficiency?

A Well, there's -- there's -- we have upgraded
our -- our canal system |'ve been concrete lining
the last eight years, every winter I'll concrete line
sections of canals and -- to better the efficiency and

delivery system Right offhand, | can't think of
ot her issues right offhand.

Q But you started that because of the drought,
the concrete |ining?

A Well, it's always been -- | had al ways want ed
to start that, having toured other irrigation
districts in other parts of the country, and just
nmaki ng a better, nore efficient delivery system So
about eight years ago, we started to -- goi ng seeking
grant noney to -- to do concrete lining and so on.

Q What other irrigation districts have you
t our ed?

A I'"ve toured Inperial Valley. |1've toured, of
course, the lower Rio Grande Valley, different
districts down there. They use a |ot of pipe down
there. 1've toured sone in California.

Q And you did that because you were curious and

[11/16/ 2018 8:33 AM Reyes, Jesus
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you wanted to see?

A Yeah. | wanted to see just different
operations, see what -- what they're doing, not only
on delivery systens, but herbicide and weed contro
and ot her things.

Q Weed control on district easenents?

A On canal s, yes.

Q Yeah. Yesterday, M. Stubbs testified a
little bit about the district's wells, and | wanted to
ask you some questions about that.

A Ckay.

Q So as | understood M. Stubbs' testinony, the
district wells are -- are fairly shallow, is that
right?

A That's correct. They're locate -- the depths
are between 85 to 95 feet.

Q And hi s under st andi ng was that the water
that's being punped in those wells is essentially
water that -- that he described as drain water. Wuld
that be your understandi ng, as well?

A Yes. As ny -- | guess, ny -- ny district

engi neer coul d probably give you a better answer, but

as he explained to nme, there was a -- there's a pocket
of water in that area that can -- could be utilized
that doesn't go into the -- the bol son and that could

[11/16/ 2018 8:33 AM Reyes, Jesus
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be utilized to recirculate the water and use it as
irrigation water.

Q It has sone chal | enges, because of the
quality; is that right?

A That's correct. The further east you go, the
nmore TDS you get. The higher the salt contents.

Q Ckay. Are there nmeters on those wells?

A Yes, there are.

Q Ckay. And do you have to report that well --
wat er use to anybody?

A The three wells that we have in the upper
vall ey, we do. W keep track of those, if we punp
them very closely, because any -- any water that we
punp out of there cones off our Ri o Grande project
al | ocati on.

Q Ckay. So you have -- so the district has
wells that it punps as part of its Ro Gande -- if
you punp them they're part of your Rio Gande
al | ocation?

A Yes. The three that are located in the upper
val | ey.

Q Ckay. And then where -- and there's --
there's ten, | think, total; is that right?

A In the upper valley?

Q No, no, ten total in the district?

[11/16/ 2018 8:33 AM Reyes, Jesus
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No, there's 58.

587
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Yes.
Q Al right. So three in the upper valley.

Where are the rest?

A The rest are located in -- a fewin District
7 -- District director 7 area.

Q I didn't know you had a District Director 7.
Ckay.

A Vell, that's the Division 7A/ 7B.

Q Ckay. Down sout h?

A Yes.

Q Ckay.

A And there's a few -- very fewin that area,

and then fromthere on are the ngjority, and they all
are next to our canal system --

Q Ckay.

A -- because we'll punp it directly into our
canal system

Q And tell ne a geographic location for
District 7A and 7B so | can kind of --

A kay. 7 -- 7B --

Q You know what, can we | ook at Exhibit 2 from
yest er day?

MS. KLAHN: Do you have those.

60
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each of the ones you checked that are EP1 nmi ntai ned
or shared, do you have an estimate of how nmany years
of data you woul d have?

A No, | don't.

MS. KLAHN: Ckay. Well, | don't have
anything further at this tinme for this witness. |'l]
turn it over to the others in the room

MR. ROVAN: As far as New Mexi co goes,
i ke yesterday, we don't intend to ask any questions
at this tinme, and we're invoking our intention to ask
questions to continue the deposition, if necessary, to
ask guestions at a later date with the understandi ng
that it would be nutually acceptable to the deponent
and his counsel as far as the timng of it goes and
that it would be based on or related to outstanding
di scovery requests once we get those answers, should
it be necessary, based on those -- those answers.

M5. OBRIEN. And I'Il just state for
the record that I'mnot objecting at this point in
time to a possible continuation of M. Reyes
deposition pursuant to the sanme terns and conditions |
stated on the record yesterday with regard to
M. Stubbs.

MR DUBOS: United States has got no

questions at this tine.

[11/16/ 2018 8:33 AM Reyes, Jesus
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MR. WALLACE: Col orado has no questions
wi th the understanding that the deposition nay be
continued to a | ater date.

MS. BARNCASTLE: EBID has no questions.

THE REPORTER: Does everybody want a
copy of today's transcript, as well?

MS. KLAHN: Yes, please.

M5. O BRIEN.  Yes.

ROVAN:  Yes.
WALLACE: Yes.
BARNCASTLE: Yes.

DUBAO S: Yes.

5 » & 3 3

KLAHN:  So M. Reyes marked on
St ubbs Exhibit 2, and to avoid confusion, what we're
going to do is mark this as Reyes Exhibit 10, and
Stubbs Exhibit 2 will remain the unmarked nap, which
the court reporter will handle those details. That's
agreeabl e to everybody, correct?

M5. OBRIEN. Correct.

MR. ROVAN:  Yes.

(Exhi bit No. 10 was marked.)

(The deposition concluded at 10:23 a.m)

72
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SIGNATURE OF WITNESS

I, JESUS REYES, solemnly swear or affirm under the

pains and penalties of perjury that the foregoing

pages contain a true and correct transcript of the

testimony given by me at the time and place stated

with the corrections, if any, and the reasons therefor

noted on the foregoing correction page(s).

US| REYES

JilAs
Ao wares £

Job No. 3069668

© Veritext Legal Solutions
800-336-4000

RECEIVED
JAN 182019

Veritext Legal Solutions
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Jesus Reyes - November 16, 2018
Job No. 3069668

1 | N THE SUPREME COURT OF THE UNI TED STATES
2 BEFORE THE OFFI CE OF THE SPECI AL MASTER
HON. M CHAEL J. MELLOY
3
4 STATE OF TEXAS )
)
5 Plaintiff, )
) Original Action Case
6 VS. ) No. 220141
) (Original 141)
7 STATE OF NEW MEXI CQ, )
and STATE OF COLORADO, )
8 )
Def endant s. )
9
10

THE STATE OF TEXAS :

11 COUNTY OF HARRIS

12 |, HEATHER L. GARZA, a Certified Shorthand

13 Reporter in and for the State of Texas, do hereby

14 certify that the facts as stated by ne in the caption
15 hereto are true; that the above and foregoi ng answers
16 of the witness, JESUS REYES, to the interrogatories as
17 I ndi cated were nade before ne by the said wtness

18 after being first duly sworn to testify the truth, and
19 sanme were reduced to typewiting under ny direction;
20 that the above and foregoing deposition as set forth
21 in typewriting is a full, true, and correct transcript
22 of the proceedings had at the tinme of taking of said
23 deposi ti on.

24 | further certify that I amnot, in any

25 capacity, a regular enployee of the party in whose
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Jesus Reyes - November 16, 2018
Job No. 3069668

behal f this deposition is taken, nor in the regul ar
enploy of this attorney; and | certify that | am not
interested in the cause, nor of kin or counsel to

ei ther of the parties.

That the anpunt of tinme used by each party at
the deposition is as foll ows:
KLAHN - 01:34: 24
O BRI EN - 00: 00: 00
WALLACE - 00: 00: 00
ROMAN - 00: 00: 00
DUBO S - 00:00: 00
BARNCASTLE - 00: 00: 00
CAROOM - 00: 00: 00

2P0 0

G VEN UNDER MY HAND AND SEAL OF OFFI CE, on
this, the 5TH DAY 7~ nr~r»mrn  2n10

l‘ LE &ﬁm“?—:&é%

HEATHER L. GARZA, CSR, RPR, CRR
Certification No.: 8262

Expiration Date: 12-31-19

VERI TEXT LEGAL SOLUTI ONS

Firm Regi stration No. 571

300 Throcknorton Street, Suite 1600
Fort Worth, TX 76102

1- 800- 336- 4000

Page 76
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IN THE SUPREME COURT OF THE UNI TED STATES

BEFORE THE OFFI CE OF THE SPECI AL MASTER
HON. M CHAEL J. MELLOY

STATE OF TEXAS

Plaintiff,
Original Action Case
No. 220141

(Original 141)

VS.

STATE OF NEW MEXI CO,
and STATE OF COLORADO,
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Def endant s.
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ORAL DEPOCSI TI ON CF
ART | VEY

NOVEMBER 26, 2018
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ORAL DEPCSI TI ON of ART I VEY, produced as a
witness at the instance of the Plaintiff State of
Texas, and duly sworn, was taken in the above-styl ed
and nunbered cause on November 26, 2018, from 1: 35
p.m to 3:14 p.m, before Heather L. Garza, CSR, RPR
in and for the State of Texas, recorded by machi ne
shorthand, at the EL PASO MARRI OTT, 1600 Airway
Boul evard, El Paso, Texas, pursuant to the Federal
Rul es of Civil Procedure and the provisions stated on
the record or attached hereto; that the deposition
shall be read and si gned.

[11/26/2018 1:35 PM |vey, Art
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FOR

FOR

FOR

APPEARANCES

THE PLAI NTI FF STATE OF TEXAS:

Ms. Sarah A. Kl ahn

SOVACH SI MMONS & DUNN

2701 Lawence Street, Suite 113
Denver, Col orado 80205

(720) 279-7868

skl ahn@omachl aw. com

THE DEFENDANT STATE OF COLORADO

M. Chad Wl l ace

COLORADO DEPARTMENT OF LAW
1300 Broadway, 7th Fl oor
Denver, Col orado 80203
(720) 508-6281

chad. wal | ace@oag. gov

THE DEFENDANT STATE OF NEW MEXI CO.

M. David A Ronan

ROBLES RAEL ANAYA

500 Marquette NW Suite 700
Al buquer que, New Mexico 87102
(505) 242-2228

droman@ obl esr ael . com

- and-

M. M chael A Kopp

TROUT RALEY

1120 Lincoln Street, Suite 1600
Denver, Col orado 80203

(303) 861-1963

nkopp@r out | aw. com

- and-

Ms. Shelly L. Dalrynple

STATE OF NEW MEXI CO

SPECI AL ASSI STANT ATTORNEY GENERAL
130 S. Capitol Street

Concha Ortiz Y Pino Building

Santa Fe, New Mexico 87504

(505) 827-6150

shel 1 y. dal rynpl e@t at e. nm us
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FOR

FOR

FOR

THE UNI TED STATES:

M. Janes J. Dubois

U S. DEPARTMENT OF JUSTI CE
999 18th Street, Suite 370
Denver, Col orado 80202
(303) 844-1375

j anmes. duboi s@isdoj . gov

- and-

Ms. Shelly Randel

U S. DEPARTMENT OF THE | NTERI OR
1849 C Street NW

Washi ngt on, DC 20240

(202) 208-5432

shel 1 y. randel @ol . doi . gov

THE EL PASO COUNTY WATER AND | MPROVEMENT DI STRI CT:

Ms. Maria O Brien

MODRALL SPERLI NG ROEHL HARRI' S & SI SK, P. A

500 Fourth Street N W

Al buquer que, New Mexico 87103
(505) 848-1800

nobri en@modral | . com

ELEPHANT BUTTE | RRI GATI ON DI STRI CT:

Ms. Samant ha R Barncastle
BARNCASTLE LAWFIRM LLC
1100 South Main, Suite 20
Las Cruces, New Mexi co 88005
(575) 636-2377

samant ha@?2o-1 egal . com
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ART | VEY,
havi ng been first duly sworn, testified as foll ows:
EXAMI NATI ON
BY MS. KLAHN:

Q Good afternoon, M. Ivey.

A Good afternoon.

Q My nanme is Sarah Klahn. |'m here today
representing the State of Texas in this case, Texas
versus New Mexi co and Col orado, and you're here to
have your deposition taken.

A Ckay.

Q Coul d you state your nanme and spell it for
the record?

A kay. M nane is Arthur, ART-HUR His
the middle initial, lvey, I-V-E-Y, comm, J-R period.

Q Ckay. Is it okay if I call you Art?

A Yes.

Q Al right.
A Most people call ne Art, but you can call ne

Arthur or whatever you want.

Q Have you had your deposition taken before?
A No.
Q Ckay. |'mgoing to hand you the first

exhibit. W'Il talk alittle bit about how that

wor ks.

[11/26/2018 1:35 PM |vey, Art
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guess, do you know anybody who still grows onions in

the winter?

A

Yeah. There's a farnmer around Fabens still

gr ows sone.

Q Yeah.

A And the upper valley still grows quite a bit
of -- when | say "the upper valley," |I nean the New
Mexico -- EBID area still grows quite a bit of onions.
A lot nore than we do.

Q Ckay. Let's talk about -- let's limt ny
question to EP No. 1 then.

A Ckay.

Q In the EP No. 1 district, do you know anybody
who grows --

A Yes.

Q -- onions in the winter?

A Uh- huh.

Q The fell ow you nentioned around the Fabens
area?

A Yes.

Q And - -

A He runs a well.

Q So he would not -- well, would he --

A Vell, he runs a well on sone of it that | see

around Fabens. He al so has sonme ground up around

20
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Cint, and | don't knowif he irrigates that. |
didn't happen to notice when they irrigate that
whet her that was a well or it could have been return
flow, what we call return flow, which is just banked
storage out of the river and out of the drain ditches.

Q Has the water quality of that return fl ow
wat er changed over tinme; do you know?

A The | esser anmpbunt there is, the saltier it

iS.

Q Ckay.

A So if you have a real wet year or sonetines
starting off in the drains, it'll be alittle better

quality than it will be towards the end of the season.
You can see it in the ground when it drys. You'll see
that white crust.

Q Now, you were here for M. Stubbs'
deposition, | think?

A Part of it, yeah.

Q And he tal ked about the probl ens of using
groundwat er -- the quality probl ens associated with
usi ng groundwat er on his ground?

A Ri ght .

Q Have you had sim | ar probl ens using
groundwat er fromyour well s?

A Yes, ma'am | sure have.

[11/26/2018 1:35 PM |vey, Art
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Q Ckay. Can you descri be what sone of those
probl ens have been?
A Well, in our area, and | guess -- and
listening to Johnny's, It'd be the sanme thing, but in
our area, around the Tornillo area, which is the | ower
10 mles of the district, there's nobody | know of
that has, quote, good water. |It's all in the area of
about 2,000 TDS, parts per mllion, total dissolved
solids, and of the 2,000, it's about 70, 75 percent of

it is sodium So that's a very heavy dose of salt

you're putting on there every -- sodiumsalt every
time you're -- you're irrigating. So in -- in our
area wWith pecans, it's -- it's an emergency type of
water that if we don't have other water, it'll keep

themalive, but if | had to use just that water for a
peri od of nunber of years, we would ruin -- we would
kill those pecan trees over tinme. So it's just an
energency thing that gets us through to a better -- to
a better time. If | had nmy druthers, we woul d never
use wells in our area. They're just an energency fix.
Because the quality is sinmilar to what we get out of
our drain ditches.

Q Ckay.

A You can even think of our drain ditches as

hori zontal wells. That's basically what they are.
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They are a horizontal well that's drawi ng water out of
t he sides.

Q Ckay.

A O the ground.

Q So when you came back in the '70s, were there
simlar kinds of water quality problens with wells
that --

A They were always in our area, those -- the
wat er quality has al ways been poor, the groundwat er
quality.

Q Ckay.

A Yeah. Wy that is, sonmething to do with the
formation, you know.

Q Sur e.

A The alluvial river valley, we had very deep
soi l .

Q The drain quality that you experienced in the
'70s, woul d have been simlar to today, the drain
wat er quality?

A Yes. Probably woul d.

Q Ckay. So you've testified that you have
about 400 acres of pecans; is that right?

A Ri ght

Q In a |l ow water year, how do you nanhage,

because you can't fallow out pecan ground, right?
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A Right. | think M. Stubbs alluded to that in

his -- that's the advantage a cotton crop has. Wen
you have | ow water, you don't have to plant that
cotton crop. You can lay it fallow for a year.
Pecans, you can't do that. So if you got your pecans
pl anted, you got to keep themalive, so that's when we
punp our water, and we just pray that, that doesn't
becone a year after year after year proposition
because, otherwise, we will not -- that crop will not
be vi abl e.

Q When you punp your groundwater, do you have

to use sul fur additive |ike M. Stubbs tal ked about ?

A Johnny does the -- the sul fur burner. | use
many different -- different -- | don't use a sulfur
burner, but | do use elenental sulfur. | use gypsum

which is also a sul fur, and during the wi nter nonths
especially, we -- | always think of soil anmendnent to
sul fur, sulfuric acid, for exanpl e, because what it
does, it kicks off the sodium| had and nakes it

| eechabl e, so we |l eech it out of our root zone, and
that's how we try and keep our sodiuml eeched. So we
thi nk a nmechani cal nmeans of fracturing the soil so we
al ways have drai nage. Drainage is the secret. You
need good drai nage to keep the salt, and you need

sul fur because of a chenical reaction in the ground.

24
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The way | do it is elenental sulfur, and it -- we've
been using that for about 20 years now, and it was --
it was -- it was kind of -- it was luck. W didn't do
it on purpose, but about 20 years ago, we started
addi ng el enmental sul fur as just part of our natural
busi ness practices every year.

Q | see.

A And | spread it on the ground in the w nter
and incorporate it in the top of the soil and so when
the drought hit in about 2003, '4, and '5, we had
al ready had a period of a bunch of years of that
happening, so it's kept our trees viable, but we've

never stopped. So we add sul fur every year to our

soil. | use -- | prefer elenental sulfur. It has to
go through a process. It's kind of like that first
year, you won't see nuch. It's year two and year

three and year four, it's kind of like nanure. Manure

takes tine.

Q | see. (kay.

A Yeah.

Q So it's a solid? Elenental sulfur is a
sol i d?

A Yeah.

Q Ckay.

A It's a by-product out of -- the Cdessa
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M dland area is where we get it. It's a by-product of
the petroleumindustry and they bind it with sone sort
of clay, | think. So it's like 92 or 93 percent pure

sul fur and then another 7 percent is a binder of sone

sort.
Q Ckay. So you just --
A Comes in little small little pellets.
Q And you just spread it?
A Yeah.

Q Ckay. Do you test your -- do any chem ca
testing of the water before you apply it?

A No. | used to run -- run -- water run
sul furic acid. Now, what Johnny was tal ki ng about was
a different type of -- it's sulfurous acid, which is
slightly different, but they're both after the sane
thing. W used to run sulfuric acid, because it was
easy to get and it wasn't very expensive. There were
two firms in El Paso that used to use it, and as a
by-product, they would sell their spit, what they cal
spit sulfuric acid to us farners pretty cheap and we
woul d run -- water run that in our ditch and do the
same thing that Johnny did. You' d go a few hundred
yards down when you knew the waters were well m xed
and you'd try and basically get a neutral PH  You try

to bring your PH down to about a seven or sonething

26
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l'i ke that.
Q Ckay.
A And that way your water went out at |east you

knew you weren't adding to your problens.

Q But you don't do that anynore?
A I do not for various reasons. The price went
way up. Regul ations becane nore intense. | had

6, 000-gal l on tank on the back of the farmthat
sonmebody with a 30 ought 6 decided to do target
practice. W lost an entire tanker full of sulfuric
acid on nmy ditch banks and it turns concrete -- from
here to that wall, it turned concrete just into talcum
powder alnost. W just had to dig it all out and
bring in soil and rebuild a ditch, concrete, so that
and other things. | started | ooking at different

ways. And about that tine, the oil industry in the

M dl and/ Cdessa area was taking off, so we were able to
come up with this elenmental sulfur.

Q So the application of the elenmental sulfur
basically all ows you to put poor quality water on the
soil and use it?

A W -- yes. W hope so. About 300 -- if |
renmenber right, ny chemistry, it's about 350 pounds of
that elenmental sulfur is about |ike putting one ton of

sul furic acid on your ground.
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Q Ckay.
A That's probably about a nini numwhat you want
to do. | try and put out about 500 pounds of that

el enental sul fur every year

Q 500 for your whole 400 acres?

A 500 per acre.

Q 500 per acre?

A Yeah.

Q Ch, okay.

A You incorporate it in the top of your soi
because, like | said, it needs sone mcrobes and all
sorts -- there's all sorts of chenistry involved for
that elenmental sulfur -- it basically beconmes sulfuric

acid in your soil eventually and attaches to a sodi um
ion and then you can | eech that sodium get it the
heck out of your roots.

Ckay. How deep are your wells approxi mately?
My personal wells on our farnf

Yes.

> O »>» O

They're -- they range, but they're in,
general ly, about as shallow as 90, and | think ny
deepest one is only about 135.

Q Ckay.

A Somet hing |ike that.

Q Do you -- can you serve your entire 400 acres
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down, up and down. For exanple, this comng year, we
know we're going to start with virtually no water, so
everybody knows they are going to have to run their
wells in our area to get started.

Q So if in a poor water year, a |ow water year
your pecans presunmably still need -- well, | guess I
shoul d start with this question: How nmuch water woul d
you like to be able to deliver to your pecans every
year? 4 feet?

Qut of the project?

Just period. Like, how nuch water --

> O >

More or less -- yeah, nore or less 4 foot.

Q Ckay. So in a year where you don't have a
| ot of project water, how do you do your water
ordering and, you know, work with the wells --

A Ch, | see.

Q -- in order to deliver 4 feet?

A I would probably -- and | -- you know, |'m
trying to think back. W would save that water for
the nost intense heat when the shortest interval
Let's say | only had enough water or allocation or
all otnent was 8 inches and | knew that neant | got two
irrigations. | would probably save them for that June
or July when | know it's going to be the shortest

interval. That's when | would try and get the good

37
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sweet water -- the good sweet water out of the dam
Mai nl y because in ny case and a lot of the farnmers
down there, you can't nake it all the way across your
farmin a short period of tine. But | could with a
good hi gh pressure water coning out of the dam

Q So that neans in a year like that, the
exanpl e you just gave that the magjority of the
irrigation would be groundwat er ?

A Ri ght .

Q And that's where your sul fur is inportant?

A Ri ght. Because that -- that water is
basically -- and | think M. Stubbs alluded to that.
It's basically a poison. |It's very -- our water is,
in ny area, sonewhere around 20 -- usually 2,000 to
2,200 TDS, and out of that TDS, about 70 to 75 percent
of that is sodium So very high. That's -- if you
remenber in the Bible, they salted the ground, so it
woul dn't produce anything. That's kind of what you're
doing. So you're using that because you have an
alternative. You have to keep this crop viable. That
goes back to you hope you don't do it so many years
t hat what happened t o Hudspet h County, the county
right belowus in the '50s during that drought, they
were able to grow cotton, much nore salt tol erant, but

they salted their ground up so well -- so nmuch so that
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after a few years, they couldn't grow even cotton and
that ground | ay out of production for 20 years before
it came back.
Q Wow.

A So that's what you try and do. You just try

and -- you have no choice if you have a permanent crop
i ke pecans.
Q So when you're ordering water, what -- well,

let ne take a step back. Wen | deposed M. Reyes
| ast -- a week ago or whatever, before Thanksgi ving,
and he was tal king about the electoral districts for
the EP No. 1, but he al so nentioned sonething called
delivery districts. So what delivery district are you
in?

A I'"'min what they call 9A

Q Ckay.

A There's -- there's a District 9A and then

there's a 9B right above us.

Q Ckay.
A "Above us" nmeaning the district generally
noves like the river. It npves towards the sout heast

fromthe northwest. So |I'mon the southeast corner
That's 9A. 9B woul d be right above ne. 8A would be
ri ght above them 8B

Q | see.
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A I guess Unit 9 is what they call it, Unit 8,
Unit 7, but there's an A and a B conponent of each of
t hose.

Q And why is that?

A I'"'mnot sure. You'd have to ask sonebody
el se, maybe M. Reyes agai n.

Q Ckay. And so you get your water from EPL,
you don't get it -- you're not in the part of the
delivery districts that gets their water delivered
t hrough EBI D?

A Oh, well, all of our water flows through the

river fromthe damthrough EBID.

Q Well, | understand that.

A Yeah.

Q But | thought there was a portion of EPl --
A Oh, | see what you're saying.

Q -- where --

A That's way up on Unit 5. Is it Unit 5 or

Unit 6? | need M. Reyes here again, | think.

Q Ckay.

A But anyway, it's up in the -- there's a
little section where the state lines run through the
various |laterals when the U S. Bureau of Reclanmation
originally built that project. So you have sone

portions of lands up there that are in New Mexico that

40
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| ong tinme.

Q You woul dn't have any place to put the wheat,
woul d you?

A I woul dn't have any place to put the wheat.
That's right. [1'd have to rent sone ground or buy
sone nore.

Q And then the -- then the profit margin thing
gets all nessed up

A There you go. There you go.

Q Yeah. Do you see any difference in pecan
tree yields today fromwhen you started grow ng
pecans?

A Well, in general, there's a trail that goes
up, because |I think all the pecan farmers are getting
better at it. Like any crop, we're learning a little
nore about it all the tinme. So, yes, there's a
small -- there's a general increase in productivity.

Q And that -- you attribute that really to just
bei ng better --

A Managers.

Bett er managers?
Uh- huh.
Ckay.

Knowi ng what you're doing a little better.

o > O > O

Do you keep records of your pecan yields?
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A Yes, ma' am

Q How -- would that go back to the '70s?

A That'd be pretty early, wouldn't it? | mght
be able to find sonme of those early records in the
"70s. Not sure. |'d have to go back and | ook

Q Ckay. Do you notice differences in yield in

years where there's | ess water?

A ["'msure we would if we went back and | ooked.
Q Yeah.

A Yeah.

Q Are there -- have you ever | ost any trees

because of water shortage or that you woul d attribute
to wat er shortage?

A No. No, | have not. W have sone | oss of
yield | would attribute to salt in nmy opinion, too
much salt. | don't knowif we've ever even |ost an
actual tree, but the salt shows up towards the end of
the year. Like, even here inthe -- if you live in
the city, if you put too nmuch salt on a -- on a fl ower
of some type that you shouldn't be putting salt on,
you'll see the | eaves start burning on the outer edge
of it. It'll crinkle up, and that's a salt burn.
You'll see that on our pecans in the npst extrene
cases where a -- a farner is not paying attention or

he's got a piece of ground that's -- that's

49

[11/26/2018 1:35 PM |vey, Art




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

wat er | ogged or sonething, you'll see that salt burn
start to show up. Later in the season, you'll see it
nmore. You'll even see a bronzing on the | eaves

sonmetimes. People will sonetinmes say that's a boron
bronze, but it's usually a salt problem

Q So as a -- I'mnot sure | understand really
the biology of a pecan tree if you will or the --
that's probably not the right word. But, | nean, by
the tine -- by the time you're tal ki ng about t hat
you' d see the leaf -- I'msorry.

A Excuse ne. Sorry.

Q Are you okay?

A ' m okay.

M5. OBRIEN. W can take a break.
Q (BY M5. KLAHN) Yeah.
A No, I'mall right. I'mall right. Gkay. Go

ahead. Finish your question.

Q I'"mgoing to l et you get a drink of water
first.

A Ckay.

Q kay. So in a-- in a year when you ni ght

see that salt burn on the | eaves, haven't the pecans
al ready started to form the fruits already started to
formor the nuts?

A Right. Because it's usually towards the end

50
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of the season.

Q Ckay.

A If you pay -- if you're very, very good at it
and you paid real strict attention, you'd catch it
earlier that maybe you could do a little renedi ati on
i n season

Q | see.

A Most of the time it happens so late in the
season that it's a done deal by that tinme. In
general, what'll happen is the nuts on that particul ar

tree or trees or that area of the field will be

smal ler. They'll have what we call sticktight, the
shucks -- the green shucks will stick on them

They' Il be black prematurely. |If you went ahead and
cracked those open, you'll find what we call wafers,

real thin nmeats. The neats never filled properly.
That's usually a function of salt.

Q Ckay.

A Coul d be other problens. Could be a nitrogen
probl em deficiency. Could be potassiumor -- or a
phosphorous problem you know, but in general, you'l
see those towards the end of the year, and it's
usually a salt problemin our particular area.

Q So in your area when you see those signs on

the | eaves, what you're saying is the damage has
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al ready been done to the -- the tree fruit before --
A Yeah. |It's already been done.
Q Ckay.
A It's already -- it's already -- you're just

seeing the manifestation of it, but it's already
happened to your pecans. You nay have not a pecan on
that tree that's worth a darn.

Q Ww. Ckay.

A When it goes through your cleaning plant, it
nm ght get all blown out because they're |ightweights,
or you mght be able to save, you know, sonme of them

Q So interms of -- so it would be possible
potentially to take your yield nunbers and match it up
with water supplies and see whether the yields were
less in a |low water year?

A Yes. Probably. Probably. It may be hard.

Q Ckay. \Why?

A Because everything is so subjective to each
i ndi vidual farmer and what he's doing and so on so
forth. So even in our case, because pecans are an
alternate bearing crop, neaning they tend to have on
years and of f years.

Q | see.

A On years and off years. Kind of like a |ot

of fruit trees. |If you' ve ever grown fruit in your
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case nmanagenent plan and an agreenent that we've

reached with your counsel. So | think that our
agreenent still stands, and that's where we are right
NOW.

M5. O BRIEN. Yeah. Just for the
record, our agreenent -- our agreenent being agreenent
that counsel for EP No. 1, nyself, has reached with
counsel for the State of New Mexico, we put on the
record in the deposition of Johnny Stubbs, but just to
clarify the record here, we do not believe that New
Mexi co has an automatic right to continue the
deposition. The agreenent we reached was that we
woul d not object at this point intinme to the
continuation of the deposition for the reasons stated
on the record prior, as well as what M. Ronman stated
now, and that is that to the extent the deposition
were noticed for continuance, it wuld need to be
based on the pendi ng di scovery requests and consi stent
with the stipulation in the case managenent plan, and
we reserve the right to object at that point in tine.

MR DUBOS: United States has got no
questions at this tine subject to whether or not this
deposition is continued to a |later date. That m ght
change things dependi ng on what conmes up at that

point, but at this point, we have no questions.
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MR, WALLACE: No questions at this tinme
from Col orado pending the notion for -- or the request
for a continuance pursuant to the case managenent
pl an.

MS. BARNCASTLE: EBID has no questions.

M5. OBRIEN:. And we'll read and sign.

M5. KLAHN: ['Il take the rough draft.
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THE REPORTER: Does everybody want a

copy of the transcript?
M5. O BRIEN: Yes, please.
MR, WALLACE: Yes, please.
MR. DUBO S: Yes.
V5. BARNCASTLE: Yes.

MR KOPP: Yes.

(The deposition concluded at 3:14 p.m)

[11/26/ 2018 1:35 PM

lvey, Art




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

W TNESS CORRECTI ONS AND SI GNATURE
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SI GNATURE OF WI TNESS

I, ART IVEY, solemly swear or affirmunder the
pai ns and penalties of perjury that the foregoing
pages contain a true and correct transcript of the
testinony given by ne at the tinme and pl ace stated
with the corrections, if any, and the reasons therefor

noted on the foregoing correction page(s).

ART | VEY

Job No. 3069679
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noted on the foregoing correction page(s).

S04

ART IVEY \/

Job No. 3069679

veritext Legat Sotutions

U C

Veritext Legal Solutions
800-336-4000




Art Ivey - November 26, 2018
Job No. 3069679

1 | N THE SUPREME COURT OF THE UNI TED STATES
2 BEFORE THE OFFI CE OF THE SPECI AL MASTER
HON. M CHAEL J. MELLOY
3
4 STATE OF TEXAS )
)
5 Plaintiff, )
) Original Action Case
6 VS. ) No. 220141
) (Original 141)
7 STATE OF NEW MEXI CQ, )
and STATE OF COLORADO, )
8 )
Def endant s. )
9
10

THE STATE OF TEXAS :

11 COUNTY OF HARRIS

12 |, HEATHER L. GARZA, a Certified Shorthand

13 Reporter in and for the State of Texas, do hereby

14 certify that the facts as stated by ne in the caption
15 hereto are true; that the above and foregoi ng answers
16 of the witness, ART IVEY, to the interrogatories as

17 I ndi cated were nade before ne by the said wtness

18 after being first duly sworn to testify the truth, and
19 sanme were reduced to typewiting under ny direction;
20 that the above and foregoing deposition as set forth
21 in typewriting is a full, true, and correct transcript
22 of the proceedings had at the tinme of taking of said
23 deposi ti on.

24 | further certify that I amnot, in any

25 capacity, a regular enployee of the party in whose
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behal f this deposition is taken, nor in the regul ar
enpl oy of this attorney; and | certify that I am not
i nterested in the cause, nor of kin or counsel to

ei ther of the parties.

That the anpunt of tinme used by each party at
the deposition is as foll ows:
KLAHN - 01: 24: 00
O BRI EN - 00: 00: 00
WALLACE - 00:00: 00
ROMAN - 00: 00: 00
DUBO S - 00:00: 00
BARNCASTLE - 00: 00: 00
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G VEN UNDER MY HAND AND SEAL OF OFFI CE, on
this, the 28TH DAY OF DECEMBER, 2018.

l‘ LE Eﬂm‘*&&»&

HEATHER L. GARZA, CSR, RPR, CRR
Certification No.: 8262

Expiration Date: 12-31-19

VERI TEXT LEGAL SOLUTI ONS

Firm Regi stration No. 571

300 Throcknorton Street, Suite 1600
Fort Worth, TX 76102
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IN THE SUPREME COURT OF THE UNI TED STATES

BEFORE THE OFFI CE OF THE SPECI AL MASTER
HON. M CHAEL J. MELLOY

STATE OF TEXAS

Plaintiff,
Original Action Case
No. 220141

(Original 141)

VS.

STATE OF NEW MEXI CO,
and STATE OF COLORADO,

N N N N N N N N N N

Def endant s.

ER R R Ik Sk Ik Sk Ik Sk b b Sk bk Sk I Sk kS R Rk Sk Ik Sk Sk Sk S Sk b Sk b b Ik Sk b Sk kS Rk Ik Sk Ik Sk kS kI

ORAL DEPOCSI TI ON CF
GEORCE BROCKS

NOVEMBER 27, 2018
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ORAL DEPGCSI TI ON of GEORGE BROOKS, produced as a
witness at the instance of the Plaintiff State of
Texas, and duly sworn, was taken in the above-styl ed
and nunbered cause on November 27, 2018, from 1: 38
p.m to 2:33 p.m, before Heather L. Garza, CSR, RPR
in and for the State of Texas, recorded by machi ne
shorthand, at the EL PASO MARRI OTT, 1600 Airway
Boul evard, El Paso, Texas, pursuant to the Federal
Rul es of Civil Procedure and the provisions stated on
the record or attached hereto; that the deposition
shall be read and si gned.

[11/27/2018 1:38 PM Brooks, Ceorge
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FOR

FOR

FOR

APPEARANCES
THE PLAI NTI FF STATE OF TEXAS:

Ms. Sarah A. Kl ahn

SOVACH SI MMONS & DUNN

2701 Lawence Street, Suite 113
Denver, Col orado 80205

(720) 279-7868

skl ahn@omachl aw. com

THE DEFENDANT STATE OF COLORADO

M. Chad \Wall ace

COLORADO DEPARTMENT OF LAW
1300 Broadway, 7th Fl oor
Denver, Col orado 80203
(720) 508-6281

chad. wal | ace@oag. gov

THE DEFENDANT STATE OF NEW MEXI CO.

M. David A Ronan

ROBLES RAEL ANAYA

500 Marquette NW Suite 700
Al buquer que, New Mexico 87102
(505) 242-2228

droman@ obl esr ael . com

- and-

M. M chael A Kopp

TROUT RALEY

1120 Lincoln Street, Suite 1600
Denver, Col orado 80203

(303) 861-1963

nkopp@r out | aw. com

- and-

Ms. Shelly L. Dalrynple

STATE OF NEW MEXI CO

SPECI AL ASSI STANT ATTORNEY GENERAL
130 S. Capitol Street

Concha Ortiz Y Pino Building

Santa Fe, New Mexico 87504

(505) 827-6150

shel ly. dal rynpl e@t at e. nm us
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FOR

FOR

FOR

THE UNI TED STATES:

M. Stephen M Macfarl ane

U S. DEPARTMENT OF JUSTI CE
501 "I" Street, Suite 9-700
Sacranento, California 95814
(916) 930-2204

st ephen. macf ar | ane@isdoj . gov

- and-

Ms. Shelly Randel

U S. DEPARTMENT OF THE | NTERI OR
1849 C Street NW

Washi ngt on, DC 20240

(202) 208-5432

shel 1 y. randel @ol . doi . gov

THE EL PASO COUNTY WATER AND | MPROVEMENT DI STRI CT:

Ms. Maria O Brien

MODRALL SPERLI NG ROEHL HARRI' S & SI SK, P. A

500 Fourth Street N W

Al buquer que, New Mexico 87103
(505) 848-1800

nobri en@modral | . com

ELEPHANT BUTTE | RRI GATI ON DI STRI CT:

Ms. Samant ha R Barncastle
BARNCASTLE LAWFIRM LLC
1100 South Main, Suite 20
Las Cruces, New Mexi co 88005
(575) 636-2377

samant ha@?2o-1 egal . com
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EXAM NATI ON | NDEX

W TNESS: GEORGE BROCKS

EXAM NATI ON PACE

BY M5. KLAHN 5

SI GNATURE REQUESTED 41

REPORTER S CERTI FI CATI ON 42

EXH BI T | NDEX
PACE
EXH BIT 12 5

Noti ce of Deposition
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(Exhi bit No. 12 was marked.)
GEORGE BROCKS,
havi ng been first duly sworn, testified as foll ows:
EXAMI NATI ON
BY MS. KLAHN:

Q Good afternoon, M. Brooks. M nane is Sarah
Klahn. |'mhere today on behalf of the State of Texas
in the case of Texas versus New Mexico and Col or ado,
and you're here for your deposition. |'mgoing to
hand you Exhibit 12. Have you seen this before?

A I have.

Q Ckay. This is the notice that was given to
your |awyer that provides the tine and place for your

deposition. Have you had your deposition taken

bef ore?

A Never .

Q Ckay. The -- 1've heard people describe it
as fairly uncivilized, but we'll try and be civil
t oday.

A Ckay. That woul d be nice.

Q You'll -- you'll need to answer ny questions.
If you don't understand a question, you can ask nme to
repeat it or rephrase it or clarify. You'll need to
use full sentences or words at | east.

A Ckay.

[11/27/2018 1:38 PM Brooks, Ceorge
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orders and deliveries go with what happens with EBID?
A They're a mirror inmage. | don't have any

i ssues with either one.

Q Well, I'mnot suggesting that you would. [|'m
just trying to understand if the processes are
different in the way you order or the way --

A No. It's about the same. |It's just that the
nunbering systemis different for the EBID stuff
versus the New Mexico stuff. They have different
nunbers. But once you have them | have themall on
ny phone. Wen it's tine to order, | call them and
say, okay, what's your order nunber, and | give them
t hat .

Q Now, | understand that EP1 requires you al so
to indicate what crop you' re grow ng?

A Yes, they do.

Q Ckay. Does EBID require you to tell what
crop you're grow ng?

A You know, now that you nmention it, | don't
thi nk they do.

Q Ckay. You nentioned the -- one of the -- |
think the 10-acre parcel maybe in the EBID service
area has a well or the owner has a well?

A Next to it -- the property next to it has a

well, and | will buy the water fromhim

[11/27/2018 1:38 PM Brooks, Ceorge
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Q Ch, | see. So the property next to the one

you're farmng has a well.

A Uh- huh

Q Is the well pernitted --

A Yes.

Q -- to use on the property you're farning or

how does that work?

A Yes. Because the property |I'mfarm ng used
to be a larger farm and it was sold in half, but the
original owner still lets ne water that.

Q | see. Gkay. And you nmentioned the water
quality isn't good in the well?

A Huh- uh.

Q How do you know t hat ?

A It's not. Because | see the sedinment. After
it waters, it goes directly into a concrete line ditch
and you'll see all the sand and sand particles. |
just tell by |l ooking at the ditch after the irrigation
is finished and it's dry and you'll see a little white
line right along the top of where the top of the water
was. It's kind of alkaline. It's called brackish
water. Hasn't had a chance to filter real, real good.
If it was a nuch deeper well, probably be a little
| ess better quality.

Q Now, when you were working on the schoo

26
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district, working and living on the school district
farmin the upper valley, were there any wells
associated with that?

A No, ma' am

Q Ckay. Did you have any experience up there
with poor quality surface water when you were
irrigating up there?

A No. No. W had a really good farm because
of the soil. The soil quality is spectacul ar there.

Q Ch, really?

A Uh- huh. Yeah. But there was no wel |
avail abl e that we coul d use.

Q Now, when | asked you if you had any
experience with poor quality surface water, you -- you
responded by saying the soil was fantastic?

A Uh- huh

Q So tell me how those two things are rel ated,
the surface water quality and the soil.

A Wel |, because you'll be able to water it
quickly and it seep in quickly. You want it to seep
in quickly.

Q Ckay. So had good drai nage?

A Yes.

Q Did you ever have to do any of the deep

tillage practices that Johnny tal ked about ?

[11/27/2018 1:38 PM Brooks, Ceorge




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A It's going to go the course of |east

resi st ance.

Q Yeah.
A That's usually to a drain. Sonetinmes you
don't see it until you hit because then it'll cave in.

Q Any trends in crop -- crop type that you
think mght be water driven since you' ve been out
there in the valley?

A No. | know there's nore pecans going in,
because there's -- it's nore valuable. The product is
nore valuable. The problemis with pecans, it takes a
long time to get themto where they are productive
where these annual crops or perennial crops are not
going to take that |ong.

Q Do you know i f anyone in the valley or have
you, yourself, attenpted to use drip irrigation for
any crops?

A No. I'mnot very famliar with any drip
irrigations out there unless it's in a greenhouse

setting or sonething.

Q Is that sonething you think that could be
tried?
A It could be. Now that you're nentioning, I'm

trying to think who it is |I've seen that's used sone

dripirrigation, but | can't think of any.

34
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Q Wul d water quality be a challenge for drip
irrigation systens?

A Probabl y woul d be, because if it's got too
much foreign material in there, it's going to plug up

the orifices for the delivery.

Q By "foreign material," you nean |ike --
A Salts.

Q -- salts?

A Uh- huh.

Q Are you familiar with any water quality data
collection efforts by any of the growers that you're

working with or the | andowners you're working with, |

mean?
A O themcoll ecting water, no.
Q Water quality data?
A No. |I'mnot fanmiliar with any of that yet.
Q Do -- have you worked on any | and where

peopl e added sul fur?
A Yes. Farnmers that add sulfur. Some farmers
had gypsum and then there's reasons for each.
Depends on what you need for what crop and what soil
t ype.
Q But you haven't used that technique yourself?
A No. If | need sone fertilizer, | just call

the fertilizer dealer and tell themwhat |'ve got and

35
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36
what ny soil is like, and they' ve been very hel pful
and supply me with what | need.

MS. KLAHN: Let's take a break.
(Break.)

Q (BY M5. KLAHN) Al right. You said at the
beginning, | think | asked you -- well, at sone point
at the beginning of your testinony, you said that you
didn't think you had enough water?

A Well, that's just |ike people and noney.

They al ways want nore than what they have.

Q If you had nore water, you feel |ike you
could use it on the parcels you' re farm ng?

A Yeah. M ght even change what | farm and how

many acres | farm

Q What woul d nake you farm nore acres?
A More avail abl e good wat er.

Q Ckay.

A And a good narket. | might consider

expanding a little bit nore.

Q What crops would you grow if you had nore
wat er ?

A My background is nostly the forage crops. |
nmght put in alfalfa.

Q How nmuch nore water?

A If we had a good full allotnent of 4 acre

[11/27/2018 1:38 PM Brooks, Ceorge
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MR, MACFARLANE:

M5. BARNCASTLE:

Yes,

Yes.

pl ease.

(The deposition concluded at 2:33 p.m)
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George Brooks - November 27, 2018
Job No. 3075478

WITNESS CORRECTIONS AND SIGNATURE
Please indicate changes on this sheet of paper,
giving the change, page number, line number and reason
for the change. Please sign each page of changes.
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GEORGE BROOKS
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George Brooks - November 27, 2018
Job No. 3075478

1 SIGNATURE o F WITNESS
"""" 2

3 I, GEORGE BROOKS, solemnly swear or affirm under
4 the pains and penalties of perjury that the foregoing
5 pages contain a true and correct transcript of the

6 testimony given by me at the time and place stated

7 with the corrections, if any, and the reasons therefor
8 noted on the foregoing correction page(s).

9

10

11 GEORGE BROOKS
12

13

14

15

16 Job No. 3075478
17
18
19
20
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22
23

24 RECEIVED

25 JAN 08 2019
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George Brooks - November 27, 2018
Job No. 3075478

1 | N THE SUPREME COURT OF THE UNI TED STATES
2 BEFORE THE OFFI CE OF THE SPECI AL MASTER
HON. M CHAEL J. MELLOY
3
4 STATE OF TEXAS )
)
5 Plaintiff, )
) Original Action Case
6 VS. ) No. 220141
) (Original 141)
7 STATE OF NEW MEXI CQ, )
and STATE OF COLORADO, )
8 )
Def endant s. )
9
10

THE STATE OF TEXAS :

11 COUNTY OF HARRIS

12 |, HEATHER L. GARZA, a Certified Shorthand

13 Reporter in and for the State of Texas, do hereby

14 certify that the facts as stated by ne in the caption
15 hereto are true; that the above and foregoi ng answers
16 of the witness, GEORGE BROOKS, to the interrogatories
17 as indicated were made before me by the said w tness
18 after being first duly sworn to testify the truth, and
19 sanme were reduced to typewiting under ny direction;
20 that the above and foregoing deposition as set forth
21 in typewriting is a full, true, and correct transcript
22 of the proceedings had at the tinme of taking of said
23 deposi ti on.

24 | further certify that I amnot, in any

25 capacity, a regular enployee of the party in whose

Page 42
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George Brooks - November 27, 2018
Job No. 3075478

behal f this deposition is taken, nor in the regul ar
enploy of this attorney; and | certify that | am not
interested in the cause, nor of kin or counsel to

ei ther of the parties.

That the anpunt of tinme used by each party at

the deposition is as foll ows:

KLAHN - 00:43:48

O BRI EN - 00: 00: 00

WALLACE - 00: 00: 00

ROMAN - 00: 00: 00

MACFARLANE - 00: 00: 00

BARNCASTLE - 00: 00: 00

PIDDD D

G VEN UNDER MY HAND AND SEAL OF OFFI CE, on
this, the 13TH DAY " nr~omvmrn 2ando

Mo

HEATHER L. GARZA, CSR, RPR, CRR
Certification No.: 8262

Expiration Date: 12-31-19

VERI TEXT LEGAL SOLUTI ONS

Firm Regi stration No. 571

300 Throcknorton Street, Suite 1600
Fort Worth, TX 76102

1- 800- 336- 4000

Page 43
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IN THE SUPREME COURT OF THE UNI TED STATES

BEFORE THE OFFI CE OF THE SPECI AL MASTER
HON. M CHAEL J. MELLOY

STATE OF TEXAS

Plaintiff,
Original Action Case
No. 220141

(Original 141)

VS.

STATE OF NEW MEXI CO,
and STATE OF COLORADO,

N N N N N N N N N N

Def endant s.
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ORAL DEPOCSI TI ON CF
GREG DAVI ET

DECEMBER 13, 2018
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ORAL DEPCSI TI ON of GREG DAVI ET, produced as a
witness at the instance of the Plaintiff State of
Texas, and duly sworn, was taken in the above-styl ed
and nunbered cause on Decenber 13, 2018, from 12:37
p.m to 2:34 p.m, before Heather L. Garza, CSR, RPR
in and for the State of Texas, recorded by machi ne
shorthand, at the offices of ELEPHANT BUTTE | RRI GATI ON
DI STRICT, 530 South Melendres Street, Las Cruces, New
Mexi co, pursuant to the Federal Rules of G vi
Procedure and the provisions stated on the record or
attached hereto; that the deposition shall be read and
si ghed.

[12/13/2018 12:37 PM Daviet, Geg
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FOR

FOR

FOR

APPEARANCES

THE PLAI NTI FF STATE OF TEXAS:

Ms. Sarah A. Kl ahn

SOVACH SI MMONS & DUNN

2701 Lawence Street, Suite 113
Denver, Col orado 80205

(720) 279-7868

skl ahn@omachl aw. com

THE DEFENDANT STATE OF COLORADO

M. Chad \Wall ace

COLORADO DEPARTMENT OF LAW
1300 Broadway, 7th Fl oor
Denver, Col orado 80203
(720) 508-6281

chad. wal | ace@oag. gov

THE DEFENDANT STATE OF NEW MEXI CO.

M. David A Ronan

ROBLES RAEL ANAYA

500 Marquette NW Suite 700
Al buquer que, New Mexico 87102
(505) 242-2228

droman@ obl esr ael . com

- and-

M. M chael A Kopp

Ms. Lisa M Thonpson

TROUT RALEY

1120 Lincoln Street, Suite 1600
Denver, Col orado 80203

(303) 861-1963

nkopp@r out | aw. com

| t honpson@ r out | aw. com

- and-
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FOR

FOR

FOR

Ms. Shelly L. Dalrynple

STATE OF NEW MEXI CO

SPECI AL ASSI STANT ATTORNEY GENERAL
130 S. Capitol Street

Concha Ortiz Y Pino Building

Santa Fe, New Mexico 87504

(505) 827-6150

shel ly. dal rynpl e@t at e. nm us

THE UNI TED STATES:

M. Stephen M Macfarl ane

U S. DEPARTMENT OF JUSTI CE
501 "I" Street, Suite 9-700
Sacranento, California 95814
(916) 930-2204

st ephen. macf ar | ane@isdoj . gov

- and-

M. Christopher B. Rich

U S. DEPARTMENT OF THE | NTERI OR
125 South State Street, Suite 6201
Salt Lake City, Utah 84138

(801) 524-5677

THE EL PASO COUNTY WATER AND | MPROVEMENT DI STRI CT:

Ms. Maria O Brien

MODRALL SPERLI NG ROEHL HARRI S & SI SK, P. A
500 Fourth Street N W

Al buquer que, New Mexico 87103

(505) 848-1800

nobri en@modral | . com

ELEPHANT BUTTE | RRI GATI ON DI STRI CT:

Ms. Samant ha R Barncastle
BARNCASTLE LAWFIRM LLC
1100 South Main, Suite 20
Las Cruces, New Mexi co 88005
(575) 636-2377

samant ha@?2o-1 egal . com
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FOR CITY OF LAS CRUCES:

M. Jay F. Stein

STEI N & BROCKMANN, P. A

505 Don Gaspar

Santa Fe, New Mexi co 87505
(505) 983-3880

j f st ei n@ewrexi cowat er | aw. com

FOR THE W TNESS:

Ms. Tessa Davi dson

DAVI DSON LAW FIRM LLC
Post O fice Box 1278
Corral es, New Mexi co 87048
(505) 792-3636

ttd@ essadavi dson. com

ALSO PRESENT:

M. Ryan Serrano
Ms. Peggy Barroll
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EXAM NATI ON | NDEX

W TNESS: GREG DAVI ET

EXAM NATI ON
BY M5. KLAHN
BY MR MACFARLANE
BY VR ROVAN
BY M5. BARNCASTLE

S| GNATURE REQUESTED

REPORTER S CERTI FI CATI ON

EXH BI T | NDEX

DAVI ET EXHI BI T 22
Noti ce of Deposition

DAVI ET EXH BI T 23
New Mexico Office of the
Water Ri ghts by Owner

DAVI ET EXH BI T 24
New Mexico Office of the
Water Ri ght Summary

DAVI ET EXH BI T 25
New Mexi co Office of the
Transacti on Sunmary

DAVI ET EXH BI T 26
New Mexico Office of the
Water Ri ght Summary

DAVI ET EXHI BI T 27

New Mexi co OFfice of the State Engineer
Application for Permt to Change an

Exi sting Water Ri ght

Engi neer

Engi neer

Engi neer

Engi neer

PACE

67
71
92

95

96

PACE
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GREG DAVI ET,
havi ng been first duly sworn, testified as foll ows:
EXAMI NATI ON
BY MS. KLAHN:

Q Good norning, M. Daviet. M nane is Sarah
Klahn. I'mhere on behalf of the State of Texas in
the lawsuit Texas versus New Mexico and the State of
Col orado. You're here today for your deposition
Bef ore we get down to questions, | think we have a few
things to put on the record as far as your | egal
representation at this deposition

MS. KLAHN: As | understand it --
Samant ha, would you like to sumari ze?

MS. BARNCASTLE: Yeah. So essentially
there is the issue of I amcounsel for the El ephant
Butte irrigation district and M. Daviet has el ected
to have his private counsel attend this deposition on
his behalf, as well. So we have a situation where two
attorneys will be attenpting to defend the sane
deposi tion

MS. KLAHN: And under the Rules of G vil
Procedure, the rules regardi ng depositions provide
that the deposition shall provide -- proceed in the
same way as a trial would, and in trial, you 'd have

one lawer so we, the State of Texas, officially

[12/13/2018 12:37 PM Daviet, Geg
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28
A I think it was the fall of 1996.
Q Ckay. |Is that when you -- did you then --
wel I, when did you start being involved in the pecan
farm ng of your famly with your famly? Before that?
A | started being involved as a child. |

started managi ng the farmon June 5th, 1994.

Q And you're still the manager?

A Yes.

Q So where is your farm|l ocated?

A Two miles south of the plaza light in Mesilla

at the corner of Carver and Hi ghway 28.

Q Ckay. | n your experience -- that's the
Mesilla Valley, isn't it?

A That's correct.

Q Ckay. Wuld you call that the |ower Mesilla

Valley or mddle or --

A I don't think |I've ever called it either of
t hose.
Q Ckay. I n your experience since you started

managi ng Di xi e Ranch, what factors, whether water,
what ever, have you seen that affect pecan yields?

A Whul d you restate the question, please?

Q Yes. Since you started nanagi hg D xi e Ranch
what factors have you seen that affect pecan yields?

A Water, sunlight, nutrition, soil conditions,
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pests, manager experience. Those are the few off the

top of ny head.

Q Does water quality, has that been an issue
in-- for you in achieving good pecan yields?
A I -- 1 would not classify it as being an

i ssue, understanding water quality is inportant as a
farm nanager .
Q Have you had water quality challenges with
the water supplies you use in your pecans?
A Again, | don't think | would call them
chal | enges, but | understand the water quality of our
resources, and | try to nmanage our water accordingly.
Q Do you do any water quality sanpling of your

irrigation supplies, either groundwater or surface

wat er ?
A Yes.
Q How frequently?
A Every ot her year maybe.
Q Ground water every other year?
A Appr oxi mat el y, yes.

Q Do you ever water quality sanple your surface
wat er ?

A Yes.

Q What have you | earned over the years from

those water quality sanples? Has there been any

29
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30
changes in water quality for the ground water?

A Yes.

Q How so?

A As the drought has progressed, salinity in
our ground water has increased.

Q And what is that -- what kind of TDS are you
tal ki ng about as far as increase in salinity?

A W have a range of TDS on our farm and | --
| can't reference the anount that it has increased in
any of those. | do understand the range of -- of TDS
on our farm though, and there has been an increase in
the | ast 15 years.

Q Last tine you sanpled it, do you recall
what -- what the range of TDS was?

A Yes.

Q What was it?

A Qur groundwat er wells range from about 700
parts per mllion to just over 2,000 parts per
mllion.

Q Are any of those ground water sources
unusabl e because of the salinity?

A No.

Q VWhat wat er sources do you use for irrigation?

A W use surface water for the Rio G ande

proj ect and ground water fromthe Mesilla Bol son.
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Q How many wells do you have in the Mesilla
Bol son?
A We have four irrigation wells.

Q Now, | understand that EBID allots its
surface water supplies to the water users in the
district; is that correct?

A That is correct.

Q Do you use a hundred percent of your EBID
surface water allotnment every year?

A W do not use a hundred percent every year

Q If you don't use it, what do you do with it,
anyt hi ng?

A If we haven't used it, it's because it's
undel i verable and so we -- we don't do anything with
it.

Q What does that nean? Howis it
undel i ver abl e?

A Dependi ng upon operational circunstances for
the district, the ability to deliver water to our
| ocation may be limted by infrastructure, by
conpeting demand, and it has not always been possible
for EBID to fully deliver the anmobunt of water that
we' ve been allotted.

Q Have you been able to transfer that water to

any of your nei ghbors or anyone else to use under the

31
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71
EXAMI NATI ON
BY MR ROVAN:

Q Good afternoon, M. Daviet. W've net
before, but just for the record, |'m David Roman
representing the State of New Mexico here today. |
don't have too many questions for you, but one of the
things | wanted to go back and follow up on a little
bit was sone of your farming practices as they relate
to excavation and field preparation and the like. |
know you di scussed a little bit your excavation
practices. |Is that -- and -- and when you pl anted
your trees in 2017, you excavated prior to planting;
is that correct?

A | excavated prior to planting the trees in
2017.

Q Right. And can you descri be the excavation
process for ne just a little bit?

A It involves using an excavator to
mechanically nix a certain width of soil. It is
simlar in appearance to digging a trench, but the
soil doesn't tend to ever |eave the trench

Q It just mixes as it's being dug?

A W nmix the soil as we dig it.

Q Ckay. And can you give ne the reasons that

you woul d do excavati on?
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A W excavate to nechanically aggregate --
aggregate the various soil particle sizes.

Q So the -- the soil processes the water as
efficiently as possible?

A The aggregation of our soils inproves the
ability of our soil to receive and rel ease water.

Q And do you do excavati on because of perceived
salinity probl ens?

A No. Excavating is not a renmedy for salinity.

Q Ckay. What do you do to counter any
perceived salinity problens that you have fromany of
the groundwat er that you have to use that is higher in
TDS t han you woul d want ?

A Salinity, as | understand it, has only a
singl e renedy, and that is the application of an
appropriate | eeching fracti on.

Q And do you -- do you apply a | eeching
fraction?

A Yes.

Q Wi ch one is that?

A Whi ch fraction?

Q What -- what do you apply to counter your
salinity? Maybe | m sunderstood your answer. |'m
sorry.

A The renedy for salinity is the application of

72
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a leeching fraction, that is a fraction of additiona
wat er .

Q | understand now. Do you use any other soi
anendnents or treatnent to counter any sort of
salinity?

A I'"'mnot aware of any renedy for salinity
ot her than | eeching fractions.

Q Ckay. Do you use sul fur or any other soi
anendnents in your soil or sulfuric acid?

A | apply both sulfur and sulfuric acid.

Q And why do you do that?

A The sulfuric acid is part of our acid-based
fertilizers. The sulfur conmponent for it is an
essential elenment for grow ng crops.

Q Ckay. But to be clear, you don't use that
because of any perceived salinity probl ens?

A Again, I'mnot aware that there is any renedy
for salinity other than a | eeching fraction. Sulfur
does not renedy salinity.

Q Do you hedge your trees?

A Yes. We hedge our trees.

Q And what's your -- what's your process for
doi ng that, and how nuch do you hedge thenf

A Some part of our orchard is hedged annually.

Qur hedgi ng programis constantly evolving, so | can
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tell you what | currently do.

Q Ckay.

A We currently hedge 50 percent of our acreage
annual Iy, and we cut all four sides of every tree.

Q And why do you do that?

A The purpose of hedging is to inprove the

sunlight capture of a pecan tree.

Q To increase the surface area that gets the
l'i ght?
A Surface area is part of it, but it's also

nmanagi ng how t he sunlight noves through the canopy of
the tree.

Q I's concern about drought a consideration in
whet her you hedge or not?

A No. Hedging is a process for nanagi ng
sunlight, not water.

Q So if sonebody said that they hedge their
trees because they were concerned about how rmuch water
they had or concerned about drought, is that sonething
that you' ve heard ot her people say before?

A No.

Q Ckay. Do you keep track of your punping
costs? | would inmagine you do.

A Yes. W track our costs.

Q Right. Do you know approximtely in an
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Q Wuld it be safe to say that if you testified
that the executive comittee does sonething that it
does not do, that nay have been a ni stake?

A Yes.

Q Are you aware that there are comm ttees other
than the executive commttee within EBID?

A Yes.

Q Wuld it be possible that the budget
committee actually reviews the first budget?

A H ghly possi bl e.

MS. BARNCASTLE: | have no further
questions of this witness. W wll read and sign.
MS. KLAHN:. That's it.

(The deposition concluded at 2:34 p.m)
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1 | N THE SUPREME COURT OF THE UNI TED STATES
2 BEFORE THE OFFI CE OF THE SPECI AL MASTER
HON. M CHAEL J. MELLOY
3
4 STATE OF TEXAS )
)
5 Plaintiff, )
) Original Action Case
6 VS. ) No. 220141
) (Original 141)
7 STATE OF NEW MEXI CQ, )
and STATE OF COLORADO, )
8 )
Def endant s. )
9
10

THE STATE OF TEXAS :

11 COUNTY OF HARRIS

12 |, HEATHER L. GARZA, a Certified Shorthand

13 Reporter in and for the State of Texas, do hereby

14 certify that the facts as stated by ne in the caption
15 hereto are true; that the above and foregoi ng answers
16 of the witness, GREG DAVIET, to the interrogatories as
17 I ndi cated were nade before ne by the said wtness

18 after being first duly sworn to testify the truth, and
19 sanme were reduced to typewiting under ny direction;
20 that the above and foregoing deposition as set forth
21 in typewriting is a full, true, and correct transcript
22 of the proceedings had at the tinme of taking of said
23 deposi ti on.

24 | further certify that I amnot, in any

25 capacity, a regular enployee of the party in whose
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Greg Daviet - December 13, 2018
Job No. 3128370

behal f this deposition is taken, nor in the regul ar
enpl oy of this attorney; and | certify that I am not
interested in the cause, nor of kin or counsel to
either of the parties.

That the anmount of tinme used by each party at
t he deposition is as foll ows:
KLAHN - 01:57:12
O BRI EN - 00: 00: 00
MACFARLANE - 00: 05: 45
ROMAN - 00: 21: 32
WALLACE - 00:00: 00
BARNCASTLE - 00:01: 00
DAVI DSON - 00: 00: 00
STEI'N - 00: 00: 00

2P D

Gl VEN UNDER MY HAND AND SEAL OF OFFI CE, on
this, the 4th day of January, 2019.

lfljkiibugﬁﬁégéfﬁﬁ%i

HEATHER L. GARZA, CSR, RPR, CRR
Certification No.: 8262

Expiration Date: 12-31-19

VERI TEXT LEGAL SOLUTI ONS

Firm Regi stration No. 571

300 Throcknorton Street, Suite 1600
Fort Worth, TX 76102

1- 800- 336-4000
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IN THE SUPREME COURT OF THE UNI TED STATES

BEFORE THE OFFI CE OF THE SPECI AL MASTER
HON. M CHAEL J. MELLOY

STATE OF TEXAS

Plaintiff,
Original Action Case
No. 220141

(Original 141)

VS.

STATE OF NEW MEXI CO,
and STATE OF COLORADO,

N N N N N N N N N N

Def endant s.

ER R R Ik Sk Ik Sk Ik Sk b b Sk bk Sk I Sk kS R Rk Sk Ik Sk Sk Sk S Sk b Sk b b Ik Sk b Sk kS Rk Ik Sk Ik Sk kS kI

ORAL DEPOCSI TI ON CF
LARRY CEBALLGOS

NOVEMBER 28, 2018

RR R R Ik Sk Sk Sk Sk Sk b b b bk S I S S IRk Ik Sk Ik Sk Sk S Sk b S kS kS Rk Ik Sk Ik Sk kS kb Sk Sk I i

ORAL DEPGCSI TI ON of LARRY CEBALLCS, produced as a
witness at the instance of the Plaintiff State of
Texas, and duly sworn, was taken in the above-styl ed
and nunbered cause on Novenber 28, 2018, from 9: 30
a.m to 10:13 a.m, before Heather L. Garza, CSR, RPR
in and for the State of Texas, recorded by machi ne
shorthand, at the offices of EL PASO MARRI OTT, 1600
Ai rway Boul evard, El Paso, Texas, pursuant to the
Federal Rules of Civil Procedure and the provisions
stated on the record or attached hereto; that the
deposition shall be read and signed.
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FOR

FOR

FOR

APPEARANCES

THE PLAI NTI FF STATE OF TEXAS:

Ms. Sarah A. Kl ahn

SOVACH SI MMONS & DUNN

2701 Lawence Street, Suite 113
Denver, Col orado 80205

(720) 279-7868

skl ahn@omachl aw. com

THE DEFENDANT STATE OF COLORADO

M. Chad Wl l ace

COLORADO DEPARTMENT OF LAW
1300 Broadway, 7th Fl oor
Denver, Col orado 80203
(720) 508-6281

chad. wal | ace@oag. gov

THE DEFENDANT STATE OF NEW MEXI CO.

M. David A Ronan

ROBLES RAEL ANAYA

500 Marquette NW Suite 700
Al buquer que, New Mexico 87102
(505) 242-2228

droman@ obl esr ael . com

- and-

M. M chael A Kopp

TROUT RALEY

1120 Lincoln Street, Suite 1600
Denver, Col orado 80203

(303) 861-1963

nkopp@r out | aw. com

- and-

Ms. Shelly L. Dalrynple

STATE OF NEW MEXI CO

SPECI AL ASSI STANT ATTORNEY GENERAL
130 S. Capitol Street

Concha Ortiz Y Pino Building

Santa Fe, New Mexico 87504

(505) 827-6150

shel 1 y. dal rynpl e@t at e. nm us
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FOR

FOR

FOR

THE UNI TED STATES:

M. Stephen M Macfarl ane

U S. DEPARTMENT OF JUSTI CE
501 "I" Street, Suite 9-700
Sacranento, California 95814
(916) 930-2204

st ephen. macf ar | ane@isdoj . gov

- and-

Ms. Shelly Randel

U S. DEPARTMENT OF THE | NTERI OR
1849 C Street NW

Washi ngt on, DC 20240

(202) 208-5432

shel 1 y. randel @ol . doi . gov

THE EL PASO COUNTY WATER AND | MPROVEMENT DI STRI CT:

Ms. Maria O Brien

MODRALL SPERLI NG ROEHL HARRI S & SI SK, P. A
500 Fourth Street N W

Al buquer que, New Mexico 87103

(505) 848-1800

nobri en@modral | . com

ELEPHANT BUTTE | RRI GATI ON DI STRI CT:

Ms. Samant ha R Barncastle
BARNCASTLE LAWFIRM LLC
1100 South Main, Suite 20
Las Cruces, New Mexi co 88005
(575) 636-2377

samant ha@?2o-1 egal . com
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(Exhi bit No. 13 was nmarked.)
LARRY CEBALLGCS,
havi ng been first duly sworn, testified as foll ows:
EXAMI NATI ON
BY MS. KLAHN:

Q Good norning, M. Ceball os.

A Good norni ng.

Q My nanme is Sarah Klahn. |'m here today
representing the State of Texas in the case of Texas
versus New Mexi co and Colorado. |1'mgoing to hand you
what ' s been nmarked Exhibit 13. Have you seen that
bef ore?

A Yes, ma'am

Q Ckay. And that's the notice of deposition.

A Ri ght.

Q And the reason why you're here today. Have
you had your deposition taken before?

A No, ma' am

Q Al right. A fewground rules. |f you would
answer ny questions with words instead of a nod of the
head or shaki ng of the head, because the court
reporter has to be able to hear it to wite it down.
If you don't understand one of ny questions, please
ask me to clarify or rephrase. |f you need to take a

break, just let nme know, but you can't take a break if

[11/28/2018 9:30 AM Ceball os, Larry
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|"ve just asked you a question. | don't want you to
go out in the hall and get the answer from Mari a.

A Ckay.

Q And | don't know if this is going to be an
issue with us, but we should try not to talk over each
other. So I'lIl try and wait until you're done before
| talk, and then you try and wait before -- for nme to
be done before | talk. How s that sound?

A Sounds fair.

Q Ckay. Thank you. Could you state your name
for the record, please?

A My name is Larry Ceball os.

Coul d you spell that?
L-A-R-R Y. Ceballos is CEB-AL-L-OS.
Ckay. What's your address?

My address is 17601 Island Tornill o Road.

o > O > O

Ckay. And are you a board nenber of the E
Paso County Water |nprovenent District No. 17

Yes, ma'am

Do you have a officer position on the board?
Yes, ma'am

A
Q
A
Q What is your position?
A Secretary.

Q

Ckay. \What does a secretary do on the EP1

[11/28/2018 9:30 AM Ceball os, Larry
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me, you know, after. |'ve bought anywhere fromfive
to a hundred acres at a tine.

Q And the custom harvest business for pecans?

A For pecans, yes, ma'am

Q Ckay. So fromstarting in 1995, then, you
have experience with ordering water from EP1?

A Yes, ma'am

Q How woul d you say that water ordering has
changed since 1995?

A Not much. | nmean, we -- well, | used to cal
up the order, but now, | got ny secretary, and she --
she sends the order. So that's what's changed.

Q Sounds |i ke a good change.

A It's a good change. Yeah. She -- she puts
all the orders in, and usually she does it online or
sonetimes she'll call it in.

Q How many people work for you on --

A On ny operation, | got 17 enpl oyees.

Q So they'd be the ones that would be out there

nmaki ng sure the water is getting into the fields and

SO on?
A Well, a lot of the enployees are in the bee
busi ness.

Q Ch, | see.

A And | got two sons that work for nme. They're

12
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the ones that are in charge of -- of irrigations in
our farm
Q | see. kay. Since 1995, have you -- have

you noticed a difference in the availability of water
for irrigation?

A Drastically.

Q How so?

A The anount of water. A lot |less water. The
quality of water, and the quality has -- has been a
little rougher, but it's wet. You know, we -- we
appreci ate when we get what we get. But the quality,
and when we started farm ng, we had no i ssues, because
there was plenty of water, you know, back in those
days. Now, it's tougher. It brings on a lot of new
chal | enges.

Q VWhat are sone of the challenges that you' ve
had?

A Wll, we -- we try to nmake everything as
efficient as we can through farm ng practices, through
| asering, through making our borders a | ot closer

together, so we can push water a |l ot nore faster

and -- and doing a -- sonetines we -- we even | eave
the -- the ground, so we can now it so it can be
cooler. Those type of practices, we were -- it
actually -- | consider -- | tell everybody it nakes us

13
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14
a better farm because we have to be real, rea
cautious with the water that we got.
Q So you nentioned that you have to order --
you try and order the water close together, so you can
push nore water through?

A No, no, no, no. The ordering -- the

ordering, we do it on -- on -- when we consider we
need it, but when we -- when we're pushing the water,
that neans instead of -- instead of having w der

borders, we put borders closer together

Q | see.

A Water that's concentrated will nove a | ot
faster.

Q | see. (kay.

A And, like, we have to punp sone of that
wat er, you know, punping is expensive. So that's one
of the main things we do. |'ve cut watering tinme in
hal f by doing that.

Q Ckay. \When you say you have to punp sone of
the water, are you using wells for sone of --

A Yes, ma'am

Q -- your supply? About how nuch of your
supply annually woul d you use wells or does it depend?

A It depends on the anount allotnent we got

every year, but | try to stay as nininal as | can and
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17
10-acre parcel, and the biggest one |I've got is 240
acres.
Q Ckay. Are they nearby or are they --
A They're all within -- everything that | own

is within about a 3-m | e radius.

Q Ckay.
A So it's close, but they're not contiguous.
Q Ckay. And so | -- so | think you said 350 of

the 600 acres, you have well water you can use, and
the rest of the well water, you can't?
A I can't.
Q On the 250 acres that you can't use well
wat er, how do you mmintain the pecans there?
| use return flow
Ckay.
Return flow.

Is it near one of the drains?

A
Q
A
Q
A Well, there's drains in the whole valley.
Q Yeah.

A Are you tal king about the canal systenf

Q Uh- huh.

A Yeah. Al our farnms all have canals and all
have drai ns.

Q So your return flows get lifted up and put

into one of the canals in order for you to --
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A Right. There's -- in the valley, there's
areas where you can use return flow, because of the
geographic area, and there's areas you can't. Al ny
farms are in return flow area

Q Ckay. |Is the quality of the return flows
remai n the sane since you acquired the 250 acres that
you use?

A It ranges from-- | got a test nmeter that |'m
al ways testing my water, and it ranges from 1, 300
parts per mllion to 1,400 parts per nillion in that
ar ea.

Q Is that usable water?

A That's usable water. Yeah, when you're
| ooking at an 8,000 to 1,000, yeah, it's usable water.

Q Ckay. So when you order water from EP1 for
the first irrigation of the season, are you going to
be using all EP1 -- I'"'mnot sure howto refer to it --
EP1 deliveries versus return flows for the first
irrigation of the season?

A Well, it all depends on the allotnment and the
tinme that the allotnent is issued to us.

Q Ckay.

A Like, if we -- if we don't get the all otnent
until June, which has happened in the past years, June

or July, we'll -- we'll use the return flow and the

18
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punps.
Q | see.
A And with that return flow, | spread out the
irrigations because | have to. It's -- it's a
nmatter -- really in those 250 acres, it's a matter of
survival. It's a natter of making the trees survive.
And | -- | do different things to -- to, you know --
I"ve -- nornally, | would like to irrigate the pecan

trees nine tines a year, ten tinmes a year. That's
what we do in the valley. And in these drought years,
there's sonme orchards that will only get six
irrigations on them

Q And that's even with return flow?

A That's with return flow and the all ot ment
wat er .

Q Now, fromtalking to the other folks on the
EP1 board, | -- ny understanding is that in a poor
wat er year, there's going to be fewer -- there's going
to be less return flows. Has that been your
experience?

A Yes. Yes. There's less return flows. It
gets harder

Q So this year, | understand there's sone
concern about the --

A There's big concern.
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A Pecan nut casebearer. So we have had nore
i ssues.

Q Wiy do you think that is or have you heard?

A I think it's all because of -- how could I --
it's really -- probably what it is, is everything in
this world noves a |ot nore faster now. In
agriculture and everything, and everything is spread
out faster. Sanme thing in the bee business. W had a
nmte in Florida that's been the biggest destruction of
bees, and they found it in Florida in 19, | think, '91
if I"'mnot mstaken. It's in the whole United States
right now That's been one of the biggest -- | don't
know i f you guys heard of it, colony coll apse disease.
That's probably the -- the culprit to all. That's
what | would -- | would guess. So with -- with things
bei ng transported |like they are and everything, |
think that's one of the issues that -- that is causing
a lot of this.

Q You don't think any of the pests or disease

i ssues arised froml ess water?

A | really don't think so.

Q Ckay.

A | don't think so.

Q The plants aren't stressed because they're

not getting as nuch water as they woul d?
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A Well, in the pecans, the aphids, no,
woul dn't say they were, no.

Q Ckay.

A In the bee business, | would say, but not in
t he pecans.

Q In the bee business, you' d say that |ess
water is causing it?

A Oh, yes, yes.

Q How so?

A Because it -- you got |less crops. You got

| ess nectar available for the bees, so the bees stress

a lot longer so that causes themto -- to their
popul ation to decrease. In wet years, it's a |ot
easi er.

Q Yeah.

A Over ny experience, when it's drought, it's
very hard, and when it's wet years, it's a |ot easier
Q Do you have any experience or understanding
with farmng practices in the Mesilla Valley?
No, ma' am
How about in the Rincon Valley?
No.
How about in the upper El Paso Valley?

No, | don't got none.

 >» O >» O »F

Do you do any nanagenent techni ques to manage

25
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soil salinity?

A Yes, ma' am

Q What do you do?

A W -- like | just planted a hundred acres of
pecans, and | excavated the whole farm the tree row
totrimthe soil so the drainage will let the salts go

down. We use el enent sul fur --

Q  Ckay

A -- inthe trees. W put 3 or 400 pounds to
the acre.

Q Ckay.

A Then we use humic acid in the pecan trees.

That's an elenent to let the fertilizers and all our
magnesi um and potassi um fl ow through the root. In ny

personal experience, what's really helped us out is

our excavation and our pecan trees. |'ve seen sick
trees and we excavate themand then we -- they turn
around a little bit, because we got -- this whole
valley is -- you can go froma sandy area to a clay
soil in ten mnutes.

Q Wow.

A It's --

Q And you -- you said you excavate, so is that

the procedure where there's the big earth nover

t hat --

26
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A Yes. W get a -- it's called the track hoe.

Q A track hoe. kay.

A It's a track hoe. Then what we do, we --
what | try to do -- and |' m saying these figures,
because this is what | tell nmy nen. | try to nix 60
percent of -- of sand with -- with 40 percent of clay

then we go down and dig. Areas we're digging --

there's areas we dig 20 feet, and there's areas we dig

only 6 feet.
Q So you dig down until you get enough sand?
A Enough sand. A mixture so we can push down
the salts.

Q Now, do you do it just in every row? Wat's
your --

A Well, when we pre-plant, we do it where the

trees -- the tree is, about 10 feet wide --
Q Ckay.
A -- where the tree is going to be -- the line

of the tree is going to be sitting. And when | bought

produci ng orchards, we get about 5 feet away fromthe

tree root, and then we dig in the -- in that area.
Q Do you do every row or every other row?
A W -- |'ve done both. |[|'ve done every other

row, and then | conme back years. And a lot of it has

to do with the econonics, because it's very expensive.
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Q Ri ght.

A It's a very expensive procedure.

Q Yeah.

A I figure we -- on the average, we spend --
depends on the price of diesel. W spend about 12 to

$1, 300 an acre trying to do this.

Q Practically buy the |Iand again.

A Well, the price of land nowis real high

Q Have you seen any evi dence of salt damage to
pecan | eaves?

A Oh, yes.

Q What does that | ook |ike?

A You'll have -- especially on younger trees,
you'll have the tips of the | eaves that are all burned
and then you'll -- you'll see pecans a |lot smaller and

tree will drop the nuts early. Yeah

Q So what do you do when you have those -- have

you had -- have you experienced those?

A Yeah. W've experienced that, and -- and the
salts get tied up usually in the clay soil, so what we
do, we put in the excavator. |'ve even gone as far

which is very expensive, as far as renoving the clay
and bringing in sand.
Q Wow.

A "Il bring in tw senm |oads of sand for each
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tree. It's an expensive deal, but it's like in an
orchard, | mght do -- in a hundred acre orchard, |
nm ght do 30, 40 trees. It takes nme about two years to

see the results and then they start turning around.

Q Two sem | oads?

A Yes, ma'am

Q Per tree?

A Per tree, yes. It's very expensive. |It's
not recomrended, because of expensive.

Q Wel |, you have to do what you have to do.

A You have to do what you have to do.

Q You carry around a little neter to do testing
of the water?

A Yes, ma'am

Q How often do you test it?

A | test it, especially my wells, | test it |I'd
say about every two nonths or so.

Q Do you keep any records of that?

A Yes, ma'am

Q You do?

A Yeah.

Q Ckay. Back to 1995, when did you start using
the nmeter?

A The nmeter, | started using about -- |'d

i magi ne about seven years ago.
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Q Ch, okay.

A Seven years ago.

Q You seen any changes -- have you gone back
and | ooked at the data to see howit's changed over
time?

A When | noticed the biggest change was
especially in the wells, they would start out with a
low TDS, and it went up about -- after punping two
nonths or three nmonths or -- |'d see the -- the TDS go
up about 400 points on the average on each well.

Q That' s happened over the seven years?

A That's what's happened over the years. And
then say | didn't use the well for six/seven nonths,
it went back to the original. Wy that is, | don't
know. But that's the biggest change. And then like
tell you, the return flow-- return flow, |'ve always
nonitored it, and it's been 1,300 to 1,500 parts per
mllion. The river water fromthe dans around a
t housand to 800.

Q | had a question. | lost it. How deep are
your wel | s?

A They run from95 feet to 140 average in
bet ween t hat area.

Q | don't think I've asked you how many well s

you have?
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A |'ve got five wells.

Q Okay. And how many of those have good -- how
many of those have 8,000 parts per mllion TDS?

A 800 parts?

Q 800 or 8,000. Wasn't that the nunber you
sai d, 8, 0007

A No. 8,000 was the place where |I didn't drill
the wel .

Q Ch, you don't have a well there at all?
Ch, no, no, no.
Ckay.
That's just like salt water, |ike sea water.

Yeah.

> © >» O >

You put that on a crop, and you just m ght as
wel | just kill it.

Q Ri ght .

A You'll kill the crop.

Q Right. So you've drilled wells only in the
areas where you coul d use --

A Ri ght .

Q -- the groundwat er?

A Only where we can use the groundwater.

Q So those five wells all would serve that 350
acres you tal ked about ?

A Right. Correct.

31
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32
MS. KLAHN: Let's take a break.
(Break.)
Q (BY M5. KLAHN) Ckay. M. Ceballos, we've
talked a little bit this norning about how you' ve seen
t hi ngs change since you started farmng in 1995, |'m
wondering if you've seen a change in the vol une of

available return flows over the |last period of years?

A Yes. Yes, we have.

Q Ckay. And --

A It's been |ess.

Q It's been | ess?

A Yes.

Q Does it -- do you have any idea why that is?
A My understanding is that the drains ain't

flowing in the upper areas, and that's what's causing
it. That's ny understanding. But |I'mnot a hundred
percent sure, but that's --

Q Ckay. And, of course, you nentioned the
return flows are critical for you to be able to

nmai ntain the crop on 250 of your acres, right?

A Yes, ma'am

Q So that has real consequences for you?
A Yes, ma'am

Q Do you feel like you have enough water?
A No.
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Q What do you think you'd do differently if you
had nore water?
A I'dirrigate nore, probably the trees a

little bit bigger, and probably nake a better crop.

Q Make nore noney?

A Make nore noney.

Q Yeah. GCkay. | just want to be -- | think
all -- 1 think I know the answers to all these
questions, but let nme just ask them You -- have you

ever had any experience grow ng row crops?

A I grew cotton, | think, around '97/'98, |
t hi nk, sonewhere around there. This gentlenan |eased
nme his property, but | quickly found out that it
wasn't for ne.
Why not ?
Economi cal | y.

Ch.

> O > O

It's tough. To be a cotton grower, you've
got to have a lot of experience and a |lot of acres to
nake it nowadays, because the price of cotton hasn't
changed nmuch, 1 think, since, what, the '50s and ' 60s,
the price of cotton. These new techni ques they use
and bi gger equi pnent nmake it nore efficient, and
you've got to invest a lot of nobney to -- to purchase

that equi prent. Equipnent is not cheap. Those were

33
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ny main factors, and I |lean nore to pecans because of
the econonics of the pecans, and to ne, it seened a
| ot easier to grow pecan trees than cotton. But
that's ne, because | -- | really didn't have that mnuch
experi ence.

Q When you say "the econom cs," you nean pecans

are nore profitable?

A Pecans are nore profitable, yes, ma'am

Q Ckay. Do you have any experience grow ng
alfalfa?

A Yes. | -- | grew nmaybe 10, 15 acres. That

was for nmy son's horses and stuff like that so that's
ny experience with alfalfa. It was nore like an
expense really, because it was for their animls and

stuff |ike that.

Q Yeah. You were growing their feed basically?
A Feed. Yeah, just growing their feed.

Q How about experience growing chili peppers?
A None.

Q O onions?

A None.

Q Ckay. The 200 or so acres that you said you
managed for other |andowners or that you grow things
for other |andowners, are those all pecans?

A Al'l pecans.

[11/28/2018 9:30 AM Ceball os, Larry




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q Ckay. Do you have any plans to increase your
portfolio of Iand either through purchasing or

acquiring other people that you're growi ng for?

A I've done it for the last 15 years. | don't
know if I'lIl keep going or not. | don't know.
Q You don't have any inmedi ate pl ans?

A No. That's what | said | ast year, and |
bought a hundred acres.

Q Ch.

A So, | nean, that's -- that's --

Q So it depends what happens?

A Because the land cane up and it was ny
nei ghbor and that's -- that's why | purchased it. But
| -- the price of land is high, and I -- | don't know.

Q Not trying to pin you down, so that you m ss

a good deal .

A Yeah. You know, something conmes up and |
think I can manage it, |I'Il probably buy it.
Q Ckay.
A But at the nonent, | don't have nothing in
m nd.
M5. KLAHN:  Ckay. | think that's all |

have for this witness right now.
MR, ROVAN:  No questions from Mexico at

this point, although we nay seek to reconvene the
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deposition at a |ater date based on answers to

di scovery questions that are pending to EP1 right now
and based on an understandi ng with your counsel

subj ect to that understanding.

M5. OBRIEN:. And we put that
under st andi ng and agreenent on the record with regards
to the deposition of M. Stubbs and M. lvey, so |
won't repeat that here. W'Ill just refer to those
prior articulations of the agreenent.

MR. MACFARLANE: The United States has
no questions for this witness at this tine.

MR. WALLACE: Col orado has no questions
at this time with the understanding that the
deposition may be continued at a | ater date.

MS. BARNCASTLE: EBID has no questions.

THE REPORTER: Does everybody want a
copy of the transcript?

MR. MACFARLANE: Yes, please.

V5. BARNCASTLE: Yes.

MR. ROVAN:  Yes.

MR. WALLACE: Yes.

M5. O BRIEN.  Yes.

(The deposition concluded at 10:13 a.m)
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BOBBY KUYKENDALL,
havi ng been first duly sworn, testified as foll ows:
EXAMI NATI ON
BY MS. KLAHN:

Q Good afternoon, M. Kuykendall ?

A Kuykendal I, uh- huh.

Q My nanme is Sarah Klahn. |'m here today
representing the State of Texas in the case Texas
versus New Mexi co and Col orado. Wuld you state your
nane and spell it for the record?

A My legal nane is Joe Bob, B-O B, Kuykendall.

Q And?
A K-U --
THE W TNESS: You got it?
THE REPORTER  Yes.
Q (BY M5. KLAHN) What's your honme address?
A 124 North Berry, B-E-R- R Y, Road.
Q Las Cruces?
A Ant hony, New Mexi co.

Q Ant hony. Have you ever had your deposition
taken before?

A No, | haven't.

Q Al right. There's a fewrules. One person
talks at a tine. Please make your replies audible

i nstead of just nodding your head. |If there's an

[12/ 12/ 2018 1:40 PM Kukyendall, Bobby
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if you plant in January?
A Oh, yeah.
Q Is the -- is your farmin the Mesilla Valley?
A Yes.
Q Ckay. |Is there a sub way of tal king about

that? Wuld you say the upper Mesilla or |ower

Mesil | a?
A Lower .
Q Lower Mesilla?
A Uh- huh.

Q Ckay. What kinds of changes in production or
yi el ds of your row crops have you seen in 22 years?

A I guess, could | ask you to rephrase that
or --

Q Uh- huh. Yeah. So you've been farm ng for 22
years, and you've been farm ng row crops, correct?

A Correct.

Q Have you seen any changes or trends naybe is
a better word in production or yields for any of your
row crops?

A Not necessarily if you take the average.

Q Ckay. Sonme good years, sone bad years?

A Yeah. Right. And then climactic conditions
and so if you get hailed out, that's going to be a

very | ow yiel der.

17

[12/ 12/ 2018 1:40 PM Kukyendall, Bobby




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q Do you use different cultivars or varieties

than you -- today than you did when you started?

A Ch, vyes.
Q So the --
A It's always changing. The varieties change.

They get inproved -- supposedly inproved, so you buy
inon that. And, also, varieties go obsolete, also.
You know, they find better cultivars to work in
di fferent regions.

Q What are sonme of the considerations for

cultivars that are devel oped for the lower Mesilla

Val | ey?

A Heat, drought, inproved -- inproved varieties
that -- that will take the heat better and take the
drought better. For instance, corn. | mean, they've

got some of these corns where they' ve got quite a bit
of drought tolerance built in now.

Q | see.

A So, yeah, it's always changi ng.

Q What about salinity, is that an i ssue for row

A Sure it is.
Q Ckay. How so?
A Dependi ng on how nuch under ground water we

use, our sodiumsalts do cone up and so if you're

18
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using a |l ot of underground water to irrigate, let's
say over a period of two to five years, your sodi um
salt in a soil sanple is going to cone up, so you're
searching for varieties that are tolerant to the
sodiumsal ts.

Q Do you have to do any soil treatnents or
amendnent s?

A Anmendments. We do anendnents.

Q What do you do?

A We use sul fur, either in the form of granul ar
or sulfuric acid.

Q And do you -- do you test the water before
you add the sulfur or do you just routinely add sul fur

if you're using groundwater?

A I was -- | was testing quite regularly, let's
say every quarter. It doesn't change that -- that
qui ckly. It changes over a period of, you know, five

years, eight years, and that depends on how nuch
surface water you have. The anmendnents that | -- that
| -- the way | base ny anendnents is usually on soil
and wat er sanpl es.

Q | see. So you test the soil, as well?

A Uh- huh

Q And what are you | ooking for when you test

the soil, sodi umcontent?

19
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A Sodi um cont ent and your nitrogen potassi um

pot ash.

Q Uh- huh.

A And phosphorous. So you just send a soi
sanple off to a lab, and they'll cone back wi th what

they detected and you can use your anendnents to try
to buffer those one way or the other.

Q | see. Do you -- thinking back over the | ast
22 years, was there a period of years when you had a
good supply of surface water?
Wien | started.
How many years did that -- did that last?
About four.
Ckay. So early 2000/ 20017

Late '90s, early 2000s.

o >» O > O F

Ckay. So basically since -- since the early
2000s, you've been dealing with short surface water
suppl i es?

A Yes.

Q Ckay.
A Shorter than a full allotnent.
Q Shorter than a full allotnent. And what is a
full allotnent?

A Three acre feet, back in the day, and then

you had the option if the neighbors didn't use theirs,
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you coul d purchase nore water for your -- for your
farm

Q When you say a full allotnment, you're talking
about the EBID all otnent?

A Yes. Surface water.

Q Ckay. And so in a year -- how nuch -- what
was the allotnent |ast year for EBID?

A For 2017 or '18?

Q '18. Let's use '18.

A 10 i nches.

Q 10 inches. How nmuch -- so you nmade up -- how
nmuch groundwater did you try and make up -- or how
nmuch groundwat er did you use to try and conplete the
circle, as you described it before?

A Depends on the crop.

Q Ckay. What'd you grow | ast year?

A I had chile and alfalfa.

Q Ckay. So different anmounts of water for
t hose?

A Yeah. For each crop, yes.

Q When do you plant chile?

A Direct seed, we try to get it in March,
transpl ants April.

Q What did you do in 2018, seed?

A Bot h.
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Q Ch, why do you think that was?
A Ckay. Like, on chile, if you're going to
produce X anmount of tons per acre, it's going to take
X anobunt of noisture to produce those tons, regardl ess
if it's sprinkler, flood, drip. The plant is going to

requi re that amount of noisture --

Q Ri ght.

A -- to produce that |oad.

Q Sur e.

A So the -- the main reason -- well, the main

reason that | got into drip was to control disease in
the crop.

Q How does it do that?

A Well, you're spoon feeding it, instead of --
like, a flood irrigation. You go to total ground
saturation for a period of time, depending on the type
of ground. Wth drip, you can -- you can spoon feed
it to-- up -- down to a quarter of an inch per acre
if you want to go that low and just do it every day
instead of putting 3 to 4 inches of -- of flood
irrigation water across that acre. So it's just a
nore -- it's a nanagenent t ool

Q Coul d you have grown the chile -- did you say
you grew it this year with drip irrigation?

A Uh- huh.
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Q Do you think you could have grown the sane
crop with the sane yields if you hadn't used drip

irrigation?

A No.

Q So it did -- it did allow you to use nore
water -- less water nore efficiently?

A Correct.

Q Ckay. During the first few years when you
were farming and you had a large -- relatively |arge
surface water supply, were your yields different than
t oday when you're relying nore on groundwater?
Actually, let me strike that and ask a different
questi on.

Are you relying nore on groundwat er today
than you were when you started?

A Definitely.

Q Ckay. So when you started and there were
good surface water years and you got a crop and could
be any row crop, were the yields better with that
surface water supply than when you now -- than now
when you have to rely nore on groundwat er ?

A Not necessarily, and the reason | say that is
it really depends on the quality of groundwater that
you' re punpi ng on that crop.

Q Ckay.

31
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A Good quality groundwater yiel ds about the
sane as surface water.

Q And what is the quality of -- first of all
how nmany wells do you have that you could irrigate
W th?

A That | own or that we --

Q That you coul d use.

A Ni ne.

Q And do all of those have good quality
groundwat er associated with --

A They vary.

Q | see.

A The shal l ower wells are | esser quality. The
deeper wells are better

Q When you say shal |l ow versus deep, what
di stance or what depths are you tal ki ng about ?

A A hundred-foot well versus a 500-foot well.

Q Ckay. So | want to talk to you a little bit
about your owner managenent plan, but just let nme ask
you a few questions before we get into that because
that's what | need extra copies for. Wat -- what do
you understand the owner managenent plan to provide
for you as a farmer?

A Can you expl ain owner managenent plan?

Q Sure. You nodded your head so seriously,
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t hought you knew what | neant so that's not -- it's
not fair to not showit to you.

MS. KLAHN: | guess we need to take a
break now and nake a couple copies. Can we go off the
record for a few m nutes?

(Break.)

(Exhi bit No. 15 was marked.)

Q (BY M5. KLAHN) Al right. M. Kuykendall, |
don't think I asked you this: Can | call you Bobby?

A Sur e.

Q Al right. Bobby, |I've handed you Exhi bit
15.

A Uh- huh.

Q This is the list of water rights that we
found in the OSE database that appear to be connected
to people with the same nane. How many of those water
rights, just | ooking at themthere --

A The top two.

Q The top two?
A Yes.

Q Ckay.

A

Ki nberly being ny wife.
Q Ckay. And then the bottomthree, just for ny
edification, are the bottomthree Kuykendalls on that

list relatives at all?
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mainly it would be a vegetable crop to a forage crop

Q Ckay. And you say that is pretty much in
times of nore surface water availability. Is that
because of the cost of groundwater punping?

A Yes.

Q Now, you're growing, it sounds like, some
anount of nursery pecans?

A Yes, sir.

Q And | apologize if you already said about the
acreage of -- of the nursery pecans, but
approxi matel y?

A It'1l be 13 acres of two different plantings,
so roughly 6-and-a-half and 6-and-a-half acres --

Q Ckay.

A -- of --

Q And do you have an estimate of how nmuch water
those nursery pecans need versus other types of crops
that you've grown in the past?

A Three to three-and-a-half acre feet.

Q Ckay. And what -- and you said that the --
the water needed for sonme of the other types of crops
you've had is up to four?

A Up to four, uh-huh.

Q W talked a little bit about soil preparation

and -- and mai ntenance. Do you do excavation on any

54
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of the land --

A No.

Q -- to prepare the soil?

A No.

Q Because of the cost or sone other reason?
A It's not -- if it's not a permanent crop,

it's not economically feasible to do that.

Q Sure. And do you use any soil amendnents
ot her than sulfur, | think you nenti oned?

A Sul fur, sulfuric acid, hydrochloric acid.

Q And do those soil anendnents solely have to

do with water quality or are there other reasons to

do -- to add the sulfur/sulfuric acid?
A Primarily water quality.
Q Ckay.
A Hi gh sodiumwel |, high sodiumdirt.
Q " msorry?
A Hi gh sodiumwel |, high sodiumdirt.

Q Gotcha. And so you woul d have to use
different soil anmendnents in areas where you use nore
groundwat er on the --

A Potential ly.

Q Than surface water?

A Not necessarily. As | explained earlier,

some wells are better than others, and you don't have

55
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to amend near as nuch.

Q Right. And that nakes sense. | guess | was
nore getting at those wells that do have hi gher sodi um
contents, it's only on the | and that you use those

well s that you woul d do the additional sulfur?

A | wouldn't say only.
Q Ckay.
A It woul d al so depend on the next crop on

anot her |l and that may not be as | ow of quality of
wat er .

Q And, you know, you talked a little bit
earlier about the salinity of the groundwater and how
it varies across wells. |n general, when you' ve been
doi ng the testing, do you have an estimate of what the
TDS i s across various wells, kind of fromthe highest
to | owest ?

A Currently, | do not, no.

Q Do you ever test the salinity of the surface

wat er ?
A No.
Q Is there any reason to do that?
A No.

Q Okay. And how about, do you get any water
that's returning fromthe drains that you can use?

A During irrigation season?

56
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Q Ei t her before -- either during or outside of
the irrigation season.

A Well, return flow north of us, |'msure we're
getting sonme of that drain water back into the river.

Q Ri ght .

A Back into the canal to our farm yes.

Q And do you test the salinity of the drain
water at all?

A No. Because it's blended with surface.

Q Ckay.

A No.

Q Are you able to use all of the surface water
that you're allocated in the wi ndow that you have to
use it?

A Depends on the year.

Q Ckay. So there are tinmes when you have
situations, it sounds |ike, where you have surface
wat er that just because of the w ndow you have --
wi ndow of time you have to use it, you're not able to
actually use the full anmount?

A Correct.

Q And are you charged for that surface water
even if you're not able to use it?

A Sure you are. Yes. But you also have the

option of selling that surface water.
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Q Understand. You tal ked about havi ng access
to, | believe it was nine wells on the --

A Yes.

Q -- land you have right now? Do you know
approximately the -- the time period over which those
wells were drilled?

A Yes. As a general answer, 1950 to today.

Q Ckay. None pre 1938, as far as you know?

A As far as | know, no.

Q And the depth you said ranges anywhere from
about a hundred to 500 feet?

A 500, uh-huh

Q Do you know i f any of the wells have had to
be deepened over tine?

A Yes. One of these wells on ny -- ny farm
here on the 39.11 acres, it sucked air, and it was at
a hundred feet in 2013.

Q 2013. Ckay.

A And we drilled a supplenental well to the
dept h of 400.

Q Ckay. And that was on Exhibit 17 for the

record?
A Correct.
Q Ckay. So you went down an extra 300 feet in

2013 on that wel | ?

58
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Q Right. Now, you tal ked about putting sone
| and either out of production through fallow ng or
subl easing it because the econonics weren't right. To
sonme extent, is sone of the econonics that you're
tal ki ng about the cost of punping?

A Cost of punping versus price of product
raise.

Q Right. And, | guess, what ny question is
getting at is, is there land that you nmight have in
cultivation if you had nore surface water and weren't

going to have the additional punping costs?

A Yes.

Q Do you have an estimte of how much extra?
A No.

Q Have you change -- have you noticed a change

in your allotnment of surface water since 2008?

A Vari es.

MS. BARNCASTLE: bjection to form

Q (BY MR ROVAN) |'msorry?

A Vari es.

Q It varies. So there are tines when it's |ess
than it used to be and times when it's nore?

A Sur e.

Q Sur e.

MR ROVAN: |I'mgoing to take a real
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qui ck break. | think I'mjust about done, too.
(Break.)
MR ROVAN: | don't have anynore
questions for you at this tinme. | really appreciate
that. It's very unlikely, but it's possible we may

seek to reconvene the deposition based on answers
received to pending discovery that's been sent to the
Board itself, but for today, | don't have anything
el se, and | pass the w tness.

MS. BARNCASTLE: Goi ng once.

MR DUBOS: 1've got just a couple.
Five minutes. Five minutes, but not even | awer five
mnutes. Really five minutes.

EXAMI NATI ON

BY MR DUBO S:

Q M. Kuykendall, my nane is JimDubois. [|'ma
| awyer with the Departnment of Justice representing the
United States. |'ve just got a couple follow up
questions that actually sort of trail off of things
you've said to other folks. One question that Ms.

Kl ahn didn't ask when she was tal ki ng about

groundwat er. WAs -- has the groundwater quality
changed in -- in the area of your wells over the | ast
30 years?

A | can only speak for 22 of those 30, but --
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but --

Q Fai r enough. The | ast 22 years.

A I found -- when | was testing, let's say
quarterly, |I found that it varied depending if there

was surface water fl owi ng or not surface water
fl ow ng.

Q But have you seen any |long-termtrend over
time?

A No. | can't say that | have.

Q Ckay. And you tal ked about drains that come
in above you. Are there any drains that cone through

the land that you -- that you farn®

A | do have drains.

Q You do have drains?

A Uh- huh.

Q Do they come down from sonme of the farns

above you or is it just com ng off of your farnf

A No. Above ne, also.

Q Ckay. And when you turn on the wells, does
it affect the flow in those drains?

A Yes.

Q Does -- do you notice nore inpact fromthe
punpi ng of the hundred-foot-depth wells or the
500- f oot -depth wel | s?

A | can't -- | can't answer that. | can't tell

77
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you that. | don't know.

Q Ckay. And you -- you tal ked about you had to
re-drill one of the two wells that you own in 2014 or
S0?

A Yes, sir.

Q And that's because -- why did you have to
re-drill that?

A We sucked air so we ran out of water.

Q Wi ch nmeans that the water table dropped?

A At least in that area.

Q Do you know if it's dropped in the -- the
area around your properties?

A Yes, but not consistently.

Q Ckay. What -- what kind of drops have you
seen?

A Static water at 16 feet, might go to 40 feet
during md season, and then it recovers.

Q Back to 16 or --

A Not necessarily. It -- it will recover back
to 16 once we get surface flow.

Q Has there been a long-termtrend for the
water table level to be falling?

A No.

Q Ckay.

A Not to my know edge.
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EBID is going to, for the record, oppose that request,
but we'll work that out later. | just have a few
foll ow up questions, Bobby.

EXAMI NATI ON
BY MS. BARNCASTLE

Q Al right. Do you recall when New Mexico
asked you about your personal thoughts on the
operating agreenent?

A Yes.

Q And do you recall your answer that the
operating agreenent needs to be changed as things
change?

A Yes. Potentially.

Q When you said the operating agreenent needs
to be changed, what did you nean by that?

A I'"mjust saying the docunent that was witten
in 2008 may not be a viable -- or parts of it m ght
not be a viable docunent in 2038. Not saying 2018.

Q So is it your opinion that the docunent needs
to change today?

A No.

MS. BARNCASTLE: Ckay. No further
questions of this witness. W'Ill read and sign
MS. KLAHN: Could | get a draft tonight?

THE REPORTER:  Yes.
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THE REPORTER:

copy of the transcript?

VS.

5 » 3 B

MR.

BARNCASTLE: Yes.
KLAHN:  Uh- huh.
ROVAN:  Yes, please.
WALLACE: Yes.

O BRI EN:  Yes.

DUBO S:  Yes, please.

Does everybody want a

(The deposition concluded at 3:39 p.m)
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therefor noted on the foregoing correction page(s).
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Bobby Kukyendall - December 12, 2018

Job No. 3128369

I N THE SUPREME COURT OF THE UNI TED STATES
BEFORE THE OFFI CE OF THE SPECI AL MASTER
HON. M CHAEL J. MELLOY

STATE OF TEXAS

Plaintiff,
Original Action Case
No. 220141

(Original 141)

VS.

STATE OF NEW MEXI CO,
and STATE OF COLORADO,

Def endant s.

Nl Nl N N N N N N N N

THE STATE OF TEXAS :
COUNTY OF HARRIS :
|, HEATHER L. GARZA, a Certified Shorthand

Reporter in and for the State of Texas, do hereby
certify that the facts as stated by ne in the caption
hereto are true; that the above and foregoi ng answers
of the w tness, BOBBY KUYKENDALL, to the
I nterrogatories as indicated were nade before ne by
the said wtness after being first duly sworn to
testify the truth, and sane were reduced to
typewriting under nmy direction; that the above and
foregoing deposition as set forth in typewiting is a
full, true, and correct transcript of the proceedi ngs
had at the time of taking of said deposition.

| further certify that | amnot, in any
capacity, a regular enployee of the party in whose
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Bobby Kukyendall - December 12, 2018
Job No. 3128369

behal f this deposition is taken, nor in the regul ar
enpl oy of this attorney; and | certify that I am not
i nterested in the cause, nor of kin or counsel to

ei ther of the parties.

That the anpunt of tinme used by each party at
the deposition is as foll ows:
KLAHN - 00:54:01
O BRI EN - 00: 00: 00
WALLACE - 00:00: 00
ROMAN - 00: 31: 47
BARNCASTLE - 00: 01: 00
DUBO S - 00:07:00
DAVI DSON - 00: 00: 00
DRI GGERS - 00: 00: 00

PHIDDIDD D

G VEN UNDER MY HAND AND SEAL OF OFFI CE, on
th| S, ---------- Ana AN

the 3rd day ‘i '
'Lﬁﬂuﬁm“a&ﬁg
&=

HEATHER L. GARZA, CSR, RPR, CRR
Certification No.: 8262

Expiration Date: 12-31-19

VERI TEXT LEGAL SOLUTI ONS

Firm Regi stration No. 571

300 Throcknorton Street, Suite 1600
Fort Worth, TX 76102

1- 800- 336- 4000
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IN THE SUPREME COURT OF THE UNI TED STATES

BEFORE THE OFFI CE OF THE SPECI AL MASTER
HON. M CHAEL J. MELLOY

STATE OF TEXAS

Plaintiff,
Original Action Case
No. 220141

(Original 141)

VS.

STATE OF NEW MEXI CO,
and STATE OF COLORADO,

N N N N N N N N N N

Def endant s.

ER R R Ik Sk Ik Sk Ik Sk b b Sk bk Sk I Sk kS R Rk Sk Ik Sk Sk Sk S Sk b Sk b b Ik Sk b Sk kS Rk Ik Sk Ik Sk kS kI

ORAL DEPOCSI TI ON CF
JERRY FRANZOY

DECEMBER 13, 2018

RR R R Ik Sk Sk Sk Sk Sk b b b bk S I S S IRk Ik Sk Ik Sk Sk S Sk b S kS kS Rk Ik Sk Ik Sk kS kb Sk Sk I i

ORAL DEPGCSI TI ON of JERRY FRANZOY, produced as a
witness at the instance of the Plaintiff State of
Texas, and duly sworn, was taken in the above-styl ed
and nunbered cause on Decenber 13, 2018, from 8: 36
a.m to 9:55 a.m, before Heather L. Garza, CSR RPR
in and for the State of Texas, recorded by machi ne
shorthand, at the offices of ELEPHANT BUTTE | RRI GATI ON
DI STRICT, 530 South Melendres Street, Las Cruces, New
Mexi co, pursuant to the Federal Rules of G vi
Procedure and the provisions stated on the record or
attached hereto; that the deposition shall be read and
si ghed.
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APPEARANCES

FOR THE PLAI NTI FF STATE OF TEXAS:

Ms. Sarah A. Kl ahn

SOVACH SI MMONS & DUNN

2701 Lawence Street, Suite 113
Denver, Col orado 80205

(720) 279-7868

skl ahn@omachl aw. com

FOR THE DEFENDANT STATE OF COLORADC

M. Chad \Wall ace

COLORADO DEPARTMENT OF LAW
1300 Broadway, 7th Fl oor
Denver, Col orado 80203
(720) 508-6281

chad. wal | ace@oag. gov

FOR THE DEFENDANT STATE OF NEW MEXI CO

M. David A Ronan

ROBLES RAEL ANAYA

500 Marquette NW Suite 700
Al buquer que, New Mexico 87102
(505) 242-2228

droman@ obl esr ael . com

- and-

M. M chael A Kopp

Ms. Lisa M Thonpson

TROUT RALEY

1120 Lincoln Street, Suite 1600
Denver, Col orado 80203

(303) 861-1963

nkopp@r out | aw. com

| t honpson@ r out | aw. com

- and-
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FOR

FOR

FOR

Ms. Shelly L. Dalrynple

STATE OF NEW MEXI CO

SPECI AL ASSI STANT ATTORNEY GENERAL
130 S. Capitol Street

Concha Ortiz Y Pino Building

Santa Fe, New Mexico 87504

(505) 827-6150

shel ly. dal rynpl e@t at e. nm us

THE UNI TED STATES:

M. Stephen M Macfarl ane

U S. DEPARTMENT OF JUSTI CE
501 "I" Street, Suite 9-700
Sacranento, California 95814
(916) 930-2204

st ephen. macf ar | ane@isdoj . gov

- and-

M. Christopher B. Rich

U S. DEPARTMENT OF THE | NTERI OR
125 South State Street, Suite 6201
Salt Lake City, Utah 84138

(801) 524-5677

THE EL PASO COUNTY WATER AND | MPROVEMENT DI STRI CT:

Ms. Maria O Brien

MODRALL SPERLI NG ROEHL HARRI S & SI SK, P. A
500 Fourth Street N W

Al buquer que, New Mexico 87103

(505) 848-1800

nobri en@modral | . com

ELEPHANT BUTTE | RRI GATI ON DI STRI CT:

Ms. Samant ha R Barncastle
BARNCASTLE LAWFIRM LLC
1100 South Main, Suite 20
Las Cruces, New Mexi co 88005
(575) 636-2377

samant ha@?2o-1 egal . com
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FOR CITY OF LAS CRUCES:

M. Jay F. Stein

STEI N & BROCKMANN, P. A

505 Don Gaspar

Santa Fe, New Mexi co 87505
(505) 983-3880

j f st ei n@ewrexi cowat er | aw. com

FOR NEW MEXI CO PECAN GRO/ERS:

Ms. Tessa Davi dson

DAVI DSON LAW FIRM LLC
Post O fice Box 1278
Corral es, New Mexi co 87048
(505) 792-3636

ttd@ essadavi dson. com

ALSO PRESENT:

M. Ryan Serrano
Ms. Peggy Barroll
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W TNESS: JERRY FRANZOY
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BY MR MACFARLANE 54
BY MR ROVAN 57
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REPORTER S CERTI FI CATI ON 65
EXH BI T | NDEX
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FRANZOY EXHIBI T 18 9
Noti ce of Deposition
FRANZOY EXHI BI T 19 2
New Mexi co OFfice of the State Engineer
Water Ri ghts by Owner
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New Mexi co OFfice of the State Engineer
Water Ri ghts by Owner
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New Mexi co OFfice of the State Engineer
Water Ri ght Summary
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JERRY FRANZOY,
havi ng been first duly sworn, testified as foll ows:
EXAMI NATI ON
BY MS. KLAHN:

Q Good norning, M. Franzoy.

A Good norni ng.

Q My name is Sarah Klahn. |'mhere today on
behal f of the State of Texas in the case Texas versus
New Mexi co and Col orado. Could you state your nane
for the record?

A Jerry Franzoy.

Q And your address?

A P.O Box 370, Salem New Mexico 87941

Q Ckay. Thank you. And |I'm going to apol ogi ze
in advance. | amgoing to be looking at this
sonetimes, this iPad, because that's where ny
questions are, so | don't nean to be like all the
youngsters always | ooking at a screen, but that's how
it's going to be today.

MS. BARNCASTLE: So real quick, do you
have anot her i Pad?

THE REPORTER: | do. Wbuld you like
one?

MS. BARNCASTLE: Yes, please.

MS. KLAHN: Let's take a break and do

[12/13/2018 8:36 AM Franzoy, Jerry




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A Back when | was managi ng, yes, | would nake
the change on different varieties of onions or chile.

Q Ckay. What kinds of things were you | ooking
for that nade you change varieties?

A That's a -- that's a good question. Wen --
when | was farming nostly nyself, Shayne was stil
i nvol ved, but he was just starting, well, we would
rai se onions for processing plants that woul d be onion
rings. So we had to get -- raise a variety that would
nake singl e center onions.

Q So you were interested in the qualities of
the -- of the produce?

A Yes. The size and the -- and the quality for
nmaki ng singl e-center onions. That's -- a |lot of
peopl e don't understand an onion, but that's where
your onion rings cones from

Q Ckay.

A And it has to be a certain variety to produce
those onion rings.

Q Ckay. Now, do you have -- isn't there, like,
a process involving onions where you have to dry
them-- not dry them but they put themin warehouses
to cure or sonething?

A Yes. W do have that.

Q Yeah. How long do they sit there?

26
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A W -- we got our own driers. It sits there
about roughly four days.
Q Ch, okay.
A And then they're ready to pack. W pack and
ship them
Q And so fromthe -- in the shipping
per spective, do you contract with sonmeone else to do

that or do you have your own trucks?

A We contract trucks to ship them out of the
New Mexi co -- nost of them goes out of New Mexico, the
oni ons.

Q Uh- huh.

A I'"mtal king onions right now.

Q I'"mtal ki ng oni ons, too.

A Ckay.

Q Did you ever nake any deci sions about crop

varieties based on the ability of a crop variety to

wi t hst and drought ?

A Yes. Yes. Cotton, onions, chile not so
nmuch, but cotton -- they're producing cotton now
that' Il take | ess water, plus onions.

Q So is -- has water quantity, the quantity of
irrigation water been a concern -- was it a concern
for you when you were farm ng -- when you were

i nvol ved i n the day-to-day farni ng deci sions?

[12/13/2018 8:36 AM Franzoy, Jerry
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A W have two different types of water. W
have surface water and underground water, and in
Hat ch, we're very concerned with good quality water,
like the surface water. Wen the damis way down, it
hurts our quality of our water, and very concerns ne
on t hat aspect.

Q So the ground quality water of your wells is

not very good?

A No. In certain areas.

Q Ckay. So how nany wells do you have?

A That's a good question. Since |I've got
out -- you're talking about the Rio Grande Vall ey?

Q Uh- huh.

A Roughl y about 15.

Q Ckay. And in your experience, can you use
all of those wells for irrigation?

A Yes.

Q At | east sonetines?
A There's -- when the lake is full, we won't
use the wells near as nuch.

Q Okay. Describe for ne how you ni xed
ground -- in -- in a year when you didn't have a full
al l otnent of water fromthe project and you al so
didn't fallow any land -- okay?

A | did -- we did fall ow sone on our own.

28
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Q Ckay.

A Wien the | ake was down.

Q Ckay. Well, let nme ask you that question
then. How nany -- do you -- do you have a sense of

how nmany years you had to fallow | and because of water
supply issues?
A I don't know exact how many years, but
since -- they was |like a real low allotnent, |ike,
| ess than a foot of water.
Q Ckay. That would -- less than a foot of

water all otnment would --

A O surface water.

Q -- woul d cause you to fall ow?

A Yes.

Q So in a year where you had enough water that

you didn't have to fallow | and, would you al so use
your wells?
A When | had enough water, surface water, |

didn't use them near as nuch.

Q Ckay.

A In the 1990s, we -- we used themvery little.

Q That was a wet period for the project?

A VWhen we end up with, like, three-and-a-half
to alnost -- there was sone years as nuch as 4 feet of

wat er, surface water. And then we could buy it from

29
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goi hg dormant through the winter.
Q Ckay. So in a -- when you're using the

wel I's, but you al so have sone surface water

avail able --

A Yes.

Q -- do you have a sense of how much you
punped?

A This last three or four years?

Q Not the last three or four years because you

weren't involved the last three or four years, right?

A Yeah. Uh- huh.

Q But prior to that, when you were stil
involved in irrigation decisions, do you have a sense
of how much water you punped?

A That's a good question. Approximtely when
the lake was low, we'd use up to three to
three-and-a-half feet of -- about three feet of water.
| need to go back to that. The reason we changed to
dripirrigation, it uses less water.

Q Ch, | see. Wen did you change to drip?

A We started changing to drip around 2000.

Q Ckay. So do you put surface water in your
drip systenf
A Yes, we do.

Q Ckay. And ground water?

[12/13/2018 8:36 AM Franzoy, Jerry
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A Yes.

Q kay. You don't have any problens with
salinity issues with the drip systemin the
gr oundwat er ?

A Wth drip system it's better than fl ood
irrigation, because drip pushes the salt out where
flood irrigation pushes it into the plant.

Q | see.

A You have a bed 40 i nches wi de. Maybe |
shoul dn't sit here and di scuss all that, but --

Q Actual ly, | think you shoul d.

A But you got your plants and the bed is 40
i nches wi de.

Q Ckay.

A When you flood irrigate, it pushes salt to
the plants. Dripis in the center of the bed, and it
pushes the salt out.

Q Ckay.

A And the plants grow healthier that way.
That's one of the reasons we went to drip is because
|l ess water, less salinity, and less fertilize.

Q But in a given year, you still tried through
a mx of surface and ground water to put three acre
feet approximately on the crops?

A Wth both of them it's -- with onions, it's

[12/13/2018 8:36 AM Franzoy, Jerry
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close to 4 acre feet.

Q Ckay.

A Bet ween 3-and-a-half and 4 acre feet.

Q Ckay. But with chile?

A Chile, it's about the sane.

Q Ckay.

A Now, cotton is a lot less. That's why we're

growi ng nore cotton these last three years.

Q Ckay. So -- and, again, just returning to ny
question about trying to get a idea of how you -- you
know, how did -- how did you use your wells versus,
you know, not quite enough surface water, your aim
over the course of the season for chile was 3,

3-and-a-half, 4 acre feet --

A Yes.
Q -- of the mx of the waters?
A Yes. Because we only had, like, 6 to 8

i nches of water.

Q Sur e.

A So we had to have enough to bring it up to
close to 4 feet of water.

Q Ckay. So you nentioned that sone of the
wells -- | think you said you -- you thought you ni ght
have 15 wells; is that right?

A Yes.
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Q Ckay.

A Roughl y.

Q You nentioned t hat sone of them have poorer
qual ity than ot hers?

A Yes.

Q So with the poor quality wells, how do you
nmtigate those i npacts on the plants?

A Well, that's a good question. Wat we do
when we have them like, 6 or 8 inches of water, we'l|l
take water fromthe farmthat has good water, and
we'll nove the surface water up to those farns.

Q Ch, | see.

A If we're growi ng onions or chile, we
concentrate on nostly surface water on those pl ants,
because they're a high-profit crops. Like, cotton
we'll go through salinity water nore than chile or
onions. So we'll take where we're grow ng cotton, the
surface water off of it and stack it on the onions and
chil e crops.

Q Ckay. So let ne say that back to you to make
sure | understood it.

A Ckay.

Q So you have a -- in a year where you have to
use both surface water and ground water, you deal with

the poor quality wells -- the poor quality water from

[12/13/2018 8:36 AM Franzoy, Jerry
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some of the wells by putting that preferentially on
the cotton and novi ng the surface water that woul d go
on the cotton, stacking it on the land for the chile
and t he oni ons?

A Ri ght .

Q Ckay.

A And hel p you understand, certain farns has
bad wells, but we still grow all the crops on that
farm W can't just grow cotton on that farmunl ess
we stack nmore chile on the other farnms. But nore or
less, we try to keep the sane percentage of chile,

cotton, and oni ons on each bl ock of farm

Q So --
A So what we do, we -- the cotton on the other
farms, we'll bring it over and stack it on the high

salinity wells.

Q | see.

A To grow oni ons or chile. Now, cotton, we
won't on that farmwith high salinity.

Q Ckay.

A It's kind of confusing.

Q No, it makes sense, | think. Wen you
say "high salinity," what are you tal ki ng about? Wat
TDS are you tal ki ng about ?

A Tal ki ng about 1,800 parts per million.

[12/13/2018 8:36 AM Franzoy, Jerry
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Q Ckay. In the past, have you neasured the
quality of the wells?
A Yes, we have.
Q You do it routinely?

A We do it probably about every three or four

Q Ckay.

A And when the lake fills up, that's when -- or
goes down, that's when we go and check our wells,
because that's when it'll change.

Q Ch, really?

A If the lake is full, we get plenty of surface
water as salinity goes down.

Q Why do you think that is?

A It washes it down. Water -- when you
irrigate, you got good quality water, it's like you
wash your clothes. It takes the salt down, washes it
off the surface, the first 3 feet of water. And,
plus, our -- our wells cone up when we use a | ot of
surface water when the | akes are full.

Q So what's the static water level in a year
when the lake is full versus not?

A It's about -- from10 to 15 feet fromthe
surface. Wen the lake is down, it drops all the way

down to 30 to 40 feet fromthe surface.

[12/13/2018 8:36 AM Franzoy, Jerry
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Q Ww. Ckay.

A Dependi ng on what part of the valley you're

Q Yeah. GCkay. Do you do any soil anendnents
to deal with salinity issues?

A Yes, we do.

Q What do you use?

A We use -- plus, you know, as nuch fl ood water
as we can, and then we use that pursuic acid through
our dripirrigation, and it hel ps break the salt down.

Q Ckay. Did you say pursuic?

A lt's -- it's --

Q Prusuck?

A It's an acid -- straight acid |ike you use in
your batteries. | don't know what the -- sorry. | --
| went bl ank.

Q That's okay. That's okay. No. | think
ot hers have testified about using sul furic acid?

A Sul furic acid. And then we al so use
aci d-based fertilize.

Q Ch, okay.

A It has acid in it and that hel ps push the
salt away fromyour plants and down.

Q Uh- huh.

A It buffs your water, also. Sonetines we'l]l
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dripit inirrigation ditches to buff the PH-- to get
t he PH down.

Q You nean buffer?

A Yeah.
Q I knew what you nmeant. Do you ever have to
do any deep -- | think they call it excavation of your

land to mx the soil --

A Yes.

Q -- and nove the salts?

A Yeah. That's a good question. Certain
soils, it -- it changes over the valley. Your real
heavy soils will rip it real deep down as high as --
deep as 2 feet to help the water percol ate through
there and clean the salt out of the soil.

Q How of t en have you done that?

A W do it -- on sone fields that's high in
salt, we'll do it every winter and maybe take the crop
out .

Q About how many acres do you think you do it

every w nter?

A It's about 30 percent roughly.

Q Ckay. 30 percent of what total ?
A O our total acres in the valley.
Q So of your thousand acres?

A Yeah.

38
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Q Ckay. |s that expensive?

A Yeah. |It's very expensive, because once you
do that, you've got to go back and re-till your ground
and -- and laser level it, because it un-levels your
| and.

Q Do you have a sense of how many dollars per

acre it costs to do that every winter, including the
re-tilling and | aser |evelling?

A Added cost to that is roughly about close to
$300 an acre.

Q Ckay. Do you use any drain water?

A No. | know ny dad did many years ago.
Before they drilled wells, they did, but we don't
use -- we don't punp out of the drain. 1s that the

question you're tal ki ng about?

Q Yeah. Well, or do you have drains on your
property?

A Yes, we do.

Q Ckay. Are they fromyour operations or from
farms up the valley? | nean, sorry, that's a bad
questi on.

A Yeah.

Q Did the drains collect water from your

irrigation or do they also collect water fromfarns up

the vall ey?

39

[12/13/2018 8:36 AM Franzoy, Jerry




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MACFARLANE: Yeah, rough draft.

O BRI EN:  Yes.

2 B 3

WALLACE: Yes.
MS. BARNCASTLE: Yes.

(The deposition concluded at 9:55 a.m)
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1, JERRY FRANZOY, solemnly swear or affirm under
the pains and penalties of perjury that the foregoing
pages contain a true and correct transcript of the
testimony given by me at the time and place stated
with the corrections, if any, and the reasons therefor

noted on the foregoing correction page (s) .
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1 | N THE SUPREME COURT OF THE UNI TED STATES
2 BEFORE THE OFFI CE OF THE SPECI AL MASTER
HON. M CHAEL J. MELLOY
3
4 STATE OF TEXAS )
)
5 Plaintiff, )
) Original Action Case
6 VS. ) No. 220141
) (Original 141)
7 STATE OF NEW MEXI CQ, )
and STATE OF COLORADO, )
8 )
Def endant s. )
9
10

THE STATE OF TEXAS :

11 COUNTY OF HARRIS

12 |, HEATHER L. GARZA, a Certified Shorthand

13 Reporter in and for the State of Texas, do hereby

14 certify that the facts as stated by ne in the caption
15 hereto are true; that the above and foregoi ng answers
16 of the wi tness, JERRY FRANZOY, to the interrogatories
17 as indicated were made before me by the said w tness
18 after being first duly sworn to testify the truth, and
19 sanme were reduced to typewiting under ny direction;
20 that the above and foregoing deposition as set forth
21 in typewriting is a full, true, and correct transcript
22 of the proceedings had at the tinme of taking of said
23 deposi ti on.

24 | further certify that I amnot, in any

25 capacity, a regular enployee of the party in whose
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behal f this deposition is taken, nor in the regul ar
enpl oy of this attorney; and | certify that I am not
interested in the cause, nor of kin or counsel to
either of the parties.

That the anmount of tinme used by each party at
t he deposition is as foll ows:
KLAHN - 00:57: 07
O BRI EN - 00: 00: 00
WALLACE - 00: 00: 00
ROVAN - 00: 05: 13
MACFARLANE - 00:03: 00
BARNCASTLE - 00: 00: 00
DAVI DSON - 00: 00: 00
STEIN - 00:00: 00

2P D

Gl VEN UNDER MY HAND AND SEAL OF OFFI CE, on
this, the 4th day of January, 2019.

lfljkiibugﬁﬁégéfﬁﬁ%i

HEATHER L. GARZA, CSR, RPR, CRR
Certification No.: 8262

Expiration Date: 12-31-19

VERI TEXT LEGAL SOLUTI ONS

Firm Regi stration No. 571

300 Throcknorton Street, Suite 1600
Fort Worth, TX 76102

1- 800- 336-4000
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N THE SUPREME COURT OF THE UNI TED STATES
BEFORE THE OFFI CE OF THE SPECI AL MASTER
HON. M CHAEL J. MELLOY

STATE OF TEXAS

Plaintiff,
Original Action Case
No. 220141

(Original 141)

VS.

STATE OF NEW MEXI CO, and
STATE OF COLORADOQ,

Def endant .

N N N N N N N N N N
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ORAL AND VI DECTAPED DEPCSI TI ON CF
JOE PAUL LACK
Decenber 17, 2018

Vol ume 1
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ORAL AND VI DECTAPED DEPOSI TI ON OF JOE PAUL
LACK, produced as a witnhess at the instance of the
Plaintiff, and duly sworn, was taken in the above-styled
and nunbered cause on the 17th day of Decenber, 2018,
from3:12 p.m to 5:00 p.m, before Abigail CQuerra, CSR
in and for the State of Texas, reported by machi ne
shorthand, at the offices of Elephant Butte Irrigation
District, 530 South Mel endres, Las Cruces, New Mexi co,
pursuant to the Federal Rules of Civil Procedure and the

provi sions stated on the record or attached hereto.
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APPEARANCES

FOR THE PLAI NTI FF STATE OF TEXAS:

Ms. Sarah A. Kl ahn

SOVACH SI MMONS & DUNN

2701 Lawence Street, Suite 113
Denver, Col orado 80205

Phone: (720) 279-7868

Emai | ;' Skl ahn@omachl aw. com

FOR THE DEFENDANT STATE OF COLORADC

M. Chad Wallace (Via videoconference)
COLORADO DEPARTMENT OF LAW

1300 Broadway, 7th Fl oor

Denver, Col orado 80203

Phone: (720) 508-6281

Emai | : Chad. wal | ace@oag. gov

FOR THE DEFENDANT STATE OF MEXI CO

M. M chael A Kopp
Ms. Lisa M Thonpson
TROUT RALEY
1120 Lincoln Street, Suite 1600
Denver, Col orado 80203
Phone: (303) 861-1963
Emai | :  Mopp@routl aw. com
Lt honpson@ r out | aw. com

FOR THE UNI TED STATES ENVI RONVENT & NATURAL RESOURCES

DI VI SI ON:

MR. R LEE LElI NI NGER
U. S. DEPARTMENT OF JUSTI CE

ENVI RONMENT & NATURAL RESOURCES Di VI SI ON

1961 Stout Street, Suite 800
Denver, CO 80294

Phone: (303) 844-1364

Emai | : Lee. | ei ni nger @uisdoj . gov
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APPEARANCES (cont'd)

FOR THE OFFI CE OF THE SOLI Cl TOR, BRANCH OF WATER AND
POVER, DEPARTMENT OF THE | NTERI OR

Ms. Shelly Randel

U S. DEPARTMENT OF THE | NTERI OR
1849 C Street NW

Washi ngt on, DC 20240

Phone: (202) 208-4423

Emai | :  Shelly. randel @ol . doi . gov

FOR NEW MEXI CO PECAN GROVERS:

Ms. Tessa Davi dson,

DAVI DSON LAW FIRM LLC

4206 Corral es Road

Corral es, New Mexi co 87048
Phone: (505) 792-3636

Email: Ttd@ essadavi dson. com

FOR THE EL PASO COUNTY WATER AND | MPROVEMENT DI STRI CT:

Ms. Sarah Stevenson

MODRALL SPERLI NG TOEHL HARRI S & SI SK, P. A
500 Fourth Street N W

Al buquer que, New Mexico 87103

Phone: (505) 848-1800

Email: Sms@modrall.com

FOR ELEPHANT BUTTE | RRI GATI ON DI STRI CT:

Ms. Samant ha R Barncastle
BARNCASTLE LAWFIRM LLC

1100 South Main, Suite 20

Las Cruces, New Mexi co 88005
Phone: (575) 636-2377

Emai | :  Samant ha@?2o-| egal . com

[12/17/2018 3:12 PM Lack, Joe Paul




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

APPEARANCES (cont'd)

FOR OFFI CE OF THE STATE ENG NEER NEW MEXI CO

M. Ryan Serrano

OFFI CE OF THE STATE ENA NEER NEW MEXI CO
State Engineer District Ofice

LRG Wat er Mast er

1680 Hi ckory Loop

Suite J

Las Cruces, New Mexi co 88005

Phone: (505) 476-9320

Emai | :  Ryan. serrano@tate. nm us

ALSO PRESENT:

M. Joel Ki nmel shue
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JOE PAUL LACK,
havi ng been first duly sworn, testified as foll ows:
DI RECT EXAM NATI ON
BY MS. KLAHN:

Q Good afternoon, M. Lack. M nane is
Sarah Klahn. 1'mhere on behalf of the State of Texas.
And we're here today to take your deposition in Texas
vs. New Mexico and Col orado.

MS. KLAHN: | should have marked this. 1'm
sorry.

Q (BY Ms. KLAHN) W're going to ask you sone
questions today about your farm ng practices, about your
nmenber ship on the EBID board.

Have you ever had your deposition taken?

A, Yes, ma'am

Q ay. Do you renenber what the circunstances
wer e?

A It was farmrelated | awsuits and things of that
nature.

Ckay.

Peopl e getting hurt.
About how many tines?
Two or three.

Al right. And these were enploynent |awsuits?

> O »>» O »>» O

Yes, and al so product suits.
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A | think.

Q It's not available for the other crops that you
gr ow?

A. Could be. | don't know. W just use it on
pecans. | don't -- I'msure not a technician. They
nmght -- could do it on anything.

Q Yeah. kay.

A. But we use it on pecans.

Q Oay. Well, we'll cone back to that. | have
sone nore questions for you on pecans.

Have any of your changes in irrigation
practices, whether it's frequency or intensity or
amount -- anmounts -- well, anounts doesn't work in this
cont ext .

Frequency or intensity of irrigation, have
any of these been driven by the quantities of water that
you have avai l abl e?

A, No.

Q ay. So your -- your irrigation -- again, for
the row crops, your irrigation sources are project
water, EBID project water, right? Surface water?

A. Al so punp.

Q Yeah, | was saying. That's one, but one of
t hem woul d be surface water?

A Yes.

[12/17/2018 3:12 PM Lack, Joe Paul
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Q And the other one is groundwater?

A.  Yes.

Q And for all of acres in your place and the
acres that you put onto the three exhibits that you nade
for me, is it possible for you to irrigate any of those
acres with surface water or groundwater?

A.  Yes.

Q Okay. How many wells do you have avail able to
you for the row crops?

A 20.

Q And do you -- what's the water quality
associ ated with that?

A. Varies, usually.

Q ay. Fromgood to bad, or good to not so

A. Good, not so good, brackish.

Q ay. Do you ever -- where's the brackish

A.  Further south.
Q Further south.

What crops have you -- did you have -- on
the ground that's served by the brackish well, what
crops did you have on there this year?

A. Pecans, onions, alfalfa, cotton, chili,

bear dl ess wheat .

[12/17/2018 3:12 PM Lack, Joe Paul
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Q ay. Do you avoid using that well and put
surface water on those acres instead?

A No.

Q How do you deal with the bracki shness?

A.  Very badly.

Q | don't think so fromeverything you've said.
| don't think you probably do anything badly as a
farmer.

A. There's land that, if | didn't have canal water
when we started to get the seedlings up --

Q  Uh-huh.

A. | would not be able to farmlater. As the
pl ant gets bigger, as you know, it has nore salt
t ol erance.

Q | see.

A. So we start with good canal water, hopefully.

Q  Uh-huh.

A. ldeally, and then end with the punping.

Q Do you ever take any of the surface water from
the acres up north and nove it through the EBID process
to allow you to put it on the acres that have only the
bracki sh groundwat er ?

A.  Absol utely.

Q ay. So that's a nmanagenent techni que that

you use sonetinmes?

45
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A. Have to use it.

Q Oay. Do you do any soil anendnents to deal
with salinity?

A. Al ways.

Q Wiat kind do you use?

A. W use a scientist. W call himthe soil
doctor. He pulls sanple. And fromthose sanples, we
come with the best fertilizer programthat we can to
of fset the penalties that the salts and the bracki sh
wat er gi ve us.

Q So you've -- you've -- your salinity nanagenent
practice is in the context of which fertilizers you
sel ect?

A. It's by what the doctor recomends.

Q Ckay.

A.  And you test your soil, you test your water,
you test your plants through tissue analysis --

Q  Uh-huh.

A.  Through water that you're putting on the plant

and in the soil -- all three.
Q Unh-huh.
A. |It's a conbination.

Q Has he recommended putting sul fur on the
directly into the -- into the irrigation water?

A For sure.

[12/17/2018 3:12 PM Lack, Joe Paul
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Q Have you ever used sulfuric acid?

A.  Yes.

Q Wen you've used sul fur or sulfuric acid, have
you used it on any of the ground up north or just on the
ground with the brackish well?

A. Al of hem

Q Al of them Ckay.

Do you -- now, |I'mnot talking about
pecans. For your row crops, do you do any physical soil
nmanagenent, |ike excavation, to try and distribute the
clay and sand in the soil nore regularly?

A. Not real clear on that.

Q It's trenching, deep rip.
A Oh
Q As sone people call it.
A. W have rippers and we rip.
Q For the row crops?
A.  And al so the pecans.
Q Yeah, okay. Ckay.
So often do you do that?
A.  Every year.

Q For all of your ground?
A.  Except -- no, you can't rip your alfalfa
because it's three years.

Q ay.
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A My own | and.
Q Your own land. Ckay.
And that's where your pecans are?
A.  Yes.
Q Is that the only well -- is all the groundwater

avai |l abl e on your own | and bracki sh?

A No.

Q ay. So do you have sonme good groundwater?
A. Better. You said good, kind of good --

Q Yeah.

A. Bad? It's in the kind of good.

Q In the kind of good?

What's the TDS of kind of good in your
wor | d?
A.  You know, | don't -- that soil scientist, we

pull sanples of all that.

Q  Uh-huh.

A. And | don't have those nunbers, but | --

Q Yeah.

A. | look at them every year.

Q ay.

A | -- 1 just would be very unconfortable trying

to give you an answer.
Q That's okay. No, that's okay.

A. | can't even give you a ballpark, but yeah...
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Q So do you avoid putting the worst quality well
on your pecans?
A.  You woul d think, but no.
Q Okay. If you have enough surface water to m x
with it or -- how do you nanage?
A. You just water with it.
Q Ckay.

A. And you're pushing it down, and you hope that

you can get sone canal, |ater --
Q Uh- huh.
A. -- water or rain, good rains, to push sone

sal ts down.

Q Unh-huh. Have you ever seen any browni ng on the
edges of your pecan | eaves?

A. |'ve seen fields that don't grow, as well, and

we've tested it, and we've contribute it to too nmuch

salt.

Q ay.

A.  Not the browning of the |eaves, but just not
the production, not the growmh, not the -- the sane

yi el ds that you have on other pieces of your ground.

Q Unh- huh.
A. And there's a correlation. |It's just not
water. |It's also ground.

Q Un-huh, | see. Ckay.
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So do you hedge your trees?

A.  Yes.

Q Wat's your favorite geonetric shape?

A W would do it -- it would be a houset op.
Q ay.

A. 25 percent of your orchards every year

Q ay. So your -- I'mstill learning the

geogr aphy here.

So your -- all of your ground is either in
the Hatch Valley or the Rincon Valley, or the -- is they
{sic} all in the sanme valley?

A It's Mesilla Valley, but you' ve got -- Caballo

is atowm. Grfield, Salem Hatch, Rodey, and Ri ncon.
(Reporter clarification.)

A.  You got Caballo up north, and then you have
Garfield. And you have Salem you have Hatch, you have
Rodey, then you have Rincon; but it's all the sane
val | ey.

Q (BY Ms. KLAHN) So it's all -- but it would be
called the upper Mesilla Valley?

A. | would call it that.

Q ay. Gkay. Wen -- when you're making
deci si ons about what -- which source of water to use,
whet her to use groundwater or surface water, do you have

any particular rules of thunmb that you foll ow about

[12/17/2018 3:12 PM Lack, Joe Paul
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table --

A.  Yes.

Q -- generally? kay.

Do you think your irrigation efficiencies

have i nproved over tine?

A.  Yes.

Q How so0?

A. By laser leveling, by drip.

Q Have you done any physical efficiency
i mprovenents, like, piping, laterals, or putting
concrete headgates in, or anything like that?

A Yes, ma'am

Q And how nuch of those -- how nuch of your | and
have you been able to do that, you think -- or how --
how nany acres are served by those inprovenents, |
shoul d say?

A Al of it.

Q ay. So your -- all of your land is served by

pi pes?
A WwWell, we went fromthe old headgates --
Q  Uh-huh.
A. -- to big turnouts.
Q ay.
A. W've lasered the conplete 800 acres severa

times. W've lined ditches. W've put punps together.
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We've done all of that to get a bigger head and push it
out faster.
Q Un-huh. Ckay.
A. That all increases every one of those nunbers
you' re tal ki ng about.
Q Sure.

Do you see any differences in yield based
on -- let's leave the brackish well out of it for now
Do you see any differences in yield between your
groundwat er - served acres and your surface water-served
acres?

A. For sure.
Q And how so?
"Il give you an exanpl e on onions.

When you try to do it with just punp

wat er - -
Q Unh- huh.
-- 1200 sacks is a great yield. |If we get
that, 11 or 12 is what we'll run. Wen we use canal

water, 15 to 2, 000.

Q Ww, okay.

A. Al nost doubl e.

Q Ckay.

A. Again, onion are very, very -- |'mgoing to say

vul nerabl e --
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acre?

> O > O

©c » O >» O > O > O >

Uh- huh.
-- to salts and stuff.
Uh- huh.

They don't grow well. You've got a short

to nake them grow. You need good water.

And when you say 1200 sacks, you mean, per

That's 1200 50- pound sacks.
Per acre?

Per acre.

Ckay.

Versus 15 to 18.

Ri ght.

Even 2, 000.

That's a big difference.
Huge.

Yeah.

Overall, since you started operating your

farm would you say that the yields for your pecans have

i ncreased or decreased or still the sanme?
A. I ncreased.
Q Wiy~?
A.  Age nostly.
Q Age of the trees?
A.  Unh- huh.

60
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Q ay.
A. Also, our ability to farmthemwth better
science, and better plant health, and feeding thema

bal anced neal .

Q  Uh-huh.

A. Those all help your yield.

Q ay.

A. Hedging. Al that's a science as we're
| ear ni ng.

Q  Uh-huh.

A. It increases yield.

Q Increases the yield? Yeah.

A, And quality.

Q Quality of the crop? Yeah.

How about cotton? Does that increase over
time? Increased in yield?
A. Especially on the drip. Especially on the
drip.
Q So for that you'd -- would you say it's because

of the change in irrigation technol ogy?

A. It's a change in the way the plant is fed.
Q Unh-huh.
A It's fed small anpbunts nore often, and it

doesn't have that peak and valley water. Water wll

stop it when you run it down the row, but if you put it
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the mddle, and a quarter on top.

Q ay.

A. Mre or less. That's not exactly what that's
cal | ed.

Q ay. And where's the sub-irrigation occurring
that you nentioned?

A It -- it's -- there's to irrigation. W have
ground that's down there on what we call the "ball ski."
And on the end of our farm the water table on a nornal

year, hasn't been normal for a while, 18 inches to a

foot, and we call that "sub.”" | don't knowif that's
sub. That's what we call it.
Q ay.

A. Wien the rivers end.

Q Do you have any drains on your property that
get backed up with sedinment at all?

A Not with -- well, there's sone big old island
in the river that caused us a ton of trouble, that backs
up. That drain ditch that dunps into the river, yes.

Q Soit'sright at the tail end of the drain
where it dunps into the river, and it gets backed up
with sedinent there; is that right?

A.  Yes.

Q ay. Do you have any wells in that area where

the water gets backed up?
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A.  Not real sure.

Do | have any wells down there?

Q (Myving head up and down.)

A. W have wells about a nile fromwhere it dunps
in. | don't knowif that's close. |If that's close to
you, then, yes.

Q Al right. Do those wells have -- on the scal e
of your TDS fromso-so to not very good, are those wells
the not very good wells or the pretty good wells down
t here?

A. Three of themare better; two of themare

wor se.
Q ay.
A. That will blow your nind.
Q Do you have any acreage off the Benito lateral ?
A.  Yes.
Q How many?
A. 100 -- 50 on the Benito.
Q Oay. And is that surface-water-only |and?
A, Yes, ma'am
Q ay. When were nost of your wells drilled?
A. According to what | renenber, in '48, '49.

Q And did nost of those wells have to be
redrilled |l ater on?

A. W have redrilled every one of them but one.
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And when did you redrill?

Different tines.

Starting about when?

Ten years ago and finishing about three.

And all your wells are netered?

> O »>» O »>» O

Yes, ma'am

Q How nmuch does it cost to use your wells for the
punpi ng costs?

A. Good question for my wife. Do not have a good
answer for you today.

Q ay. So you don't have an estimate for

either, like, per acre-foot or even a per acre nunber?
A. | could give you that at one tinme, but not
right -- 1 just don't know it today, hun. | don't

rememnber it.

Q If you weren't able to punp groundwater and had
to rely just on your surface water allotnment, would you
be able to stay in farm ng?

A. No, ma'am
And are all your wells pernmitted?

I'"'mgoing to say, yes, yes.

Ckay. Did you file pernmits on your wells?

> O »>» O

Yes, ma'am
Q Do you renenber if anybody objected to any of

your well permts?
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nean your. ..

A Part ners.

Q Partners. Ckay.

A. At the growers neeting.

Q And --

A, |If that's what you're tal king about.
That's -- | wasn't there on those discussions, but
that's -- I'msure that could have happened.

Q ay. So your understandi ng was, the 2008
operating agreenent had sonething to do with punping
gr oundwat er ?

MS. BARNCASTLE: bjection to form and
f oundat i on.

A. | don't know enough about that to be good.

Q (BY Ms. THOWSON) So before com ng onto the
board, you weren't aware of what the 2008 operating
agreenent was about then?

MS. BARNCASTLE: bjection to form and
f oundat i on.
THE W TNESS: Ckay.
MS. BARNCASTLE: Co ahead.
THE WTNESS: | can answer?
MS. BARNCASTLE: (Moving head up and down.)
A Oh. | just knew we had one. And basically,

what | said, we -- we needed to punp our wells, and they
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needed to clear up on the water that reached their |ine.

And there was a | ot of discussions, but | wasn't in on

t hem

| nmean, | heard about them -- coffee shop.

Di dn't know enough about it to -- to even talk. Can't
even tal k about it now very clearly, so there...

Q (BY Ms. THOWSON) kay. Do you have any
under st andi ng of whether or not the 2008 operating
agreenent has changed over tine?

MS. BARNCASTLE: bjection to form and
f oundat i on.

A No --

MS. BARNCASTLE: And I'll instruct you to
answer to the extent that you can answer without
divul ging information that you' ve received in
attorney-client privilege conversations.

A I'"Il just say no.

Q (BY Ms. THOWPSON) GCkay. Do you test your
wel I's for TDS?

A. Wat is that acronymfor.

Q On, total dissolves?

A. Yeah, yes, ma'am

Q For salts.

A. Yeah, that's what | thought. | want to make

sure, Yes.
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Q Do you test the surface water as well for
sal ts?

A.  Yes, and nuch nore.

Q | think earlier your testinony was that you
weren't sure what those levels were in either the wells
or the surface water; is that correct?

A.  Yes.

Q ay. Do you know, does EBID test the TDS in
groundwat er wel | s?

A. They have test wells.

Q ay. Do you happen to know what any of the
nmeasurenments for EBID wel | s were?

A. | do not know, no.

M5. THOMPSON: Ckay. | don't have any nore
questi ons.
FURTHER EXAM NATI ON

BY MR LEI NI NGER:

Q | just have a few questions, sir. M nane is
Lee Leininger. | work for the U S. Departnent of
Justice. | represent the United States, specifically,

Bureau of Reclamation in this matter.

You were tal king about sonething called
Phyt ech when you were asked questions regardi ng
wat er-use efficiency. And | just want to ask a few nore

questi ons about Phytech.
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So your answer seened to be that Phytech is

a -- is atool that you're using to increase your water
efficiency -- water-use efficiency; is that right?
A Yes.

Q ay. And do you have sone feel for how nuch
nore efficient your water use has been?

A. | knew that was coning, ho.

Q You don't?

A. Everything' s good until you get a heavy crop,
and you start getting those August and July rains. And
that's when it gets -- your pecans go into what we cal
a water state. And if you short themthen, you're going
to severely decrease the quality. And, of course,
that's -- and also yield. And then your August crop can
be severe. So, at that point intinme, it's very hard
when you' re having those rains to detect when you need
the water.

Q ay.

A.  You water too soon, that's not good. You don't
wat er soon enough, that's even worse.

Q Okay. So let's -- let's back up just alittle
bit.

Phyt ech, how | ong have you been using thenf

A. This is our first year.

Q ay. And by using a plural there, how nany --
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BY MS. BARNCASTLE:
Q Joe Paul, | just have a couple of quick, maybe,
even just one quick foll owup question.
When you're referring to the Mesilla
Val | ey, geographically, where are your referring to?
A.  From R ncon north.
MS. BARNCASTLE: Ckay. That takes care of
t hat .
W will read and sign.

(Proceedi ngs concluded at 5:00 p.m)
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é; 1 I, JOE PAUL LACK, have read the foregoing R

deposition and hereby affix my signature that same is

true and correct, except as noted above.

a&/
%k |
JQE /PAUL LACK

THE STATE OF WNauu Muries )

COUNTY OF _Oora. Ama )

Before me, Ceenit . No@vell , on

this day personally appeared JOE PAUL LACK, known to me
(or proved to me under oath or through

NN Devvers Neonse ) (description of identity card or

other document) to be the person whose name is
subscribed to the foregoing instrument and acknowledged
to me that they executed the same for the purposes and
consideration therein expressed.

| Given under my hand and seal of office this

/3% day of ‘E’J)r'u.q.ry , 2019.

C e £ MNorve o<

NOTARY PUBLIC IN AND FOR

THE STATE OF et 0N A\vco

Commission Expires: \2fze/22
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N THE SUPREME COURT OF THE UNI TED STATES
BEFORE THE OFFI CE OF THE SPECI AL MASTER
HON. M CHAEL J. MELLOY

STATE OF TEXAS

Plaintiff,
Original Action Case
No. 220141

(Original 141)

VS.

STATE OF NEW MEXI CO, and
STATE OF COLORADQ,

N N N N N N N N N NS

Def endant .

REPORTER S CERTI FI CATI ON
DEPOSI TI ON OF JOE PAUL LACK
Decenmber 17, 2018

That the deposition transcript was delivered
to Ms. Sarah A. Kl ahn.

That a copy of this certificate was served on
all parties and/or the w tness shown herein on

| further certify that pursuant to FRCP
Rule 30(f)(1) that the signature of the deponent:

. was requested by the deponent or a party
before the conpletion of the deposition and that
signature is to be before any notary public and returned
within 30 days fromdate of receipt of the transcript.

If returned, the attached Changes and
Si gnature Page contai ns any changes and the reasons
t her ef ore:
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______was not requested by the deponent or a
party before the conpletion of the deposition.
| certify that I am neither counsel for,
rel ated to, nor enployed by any of the parties or
attorneys in the action in which this proceedi ng was
taken, and further that | amnot financially or
otherw se interested in the outcone of the action.
Certified to by me this __ day of

2019.

ABI GAI L GUERRA, Texas CSR 9059
Expiration Date: 12/31/19
VERI TEXT LEGAL SOLUTI ONS

Firm Regi stration No. 571

300 Throcknmorton Street

Suite 1600

Fort Worth, Texas 76102

Phone: (817) 336-3042
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STATE OF TEXAS )

| hereby certify that the witness was notified

on , that the witness has 30 days or

(___ days per agreenment of counsel) after being
notified by the officer that the transcript is avail able
for review by the witness and if there are changes in
the formor substance to be made, then the w tness shall
sign a statenent reciting such changes and the reasons
given by the witness for nmaking them

That the witness' signature was/was not returned as

of

Subscri bed and sworn to on this, the
day of , 2019.

ABI (-E.AI L GUERRA, Texas CSR 9059
Expiration Date: 12/31/19
VERI TEXT LEGAL SOLUTI ONS

Firm Regi stration No. 571

300 Throcknorton Street

Suite 1600

Fort Worth, Texas 76102

Phone: (817) 336-3042
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N THE SUPREME COURT OF THE UNI TED STATES
BEFORE THE OFFI CE OF THE SPECI AL MASTER
HON. M CHAEL J. MELLOY

STATE OF TEXAS

Plaintiff,
Original Action Case
No. 220141

(Original 141)

VS.

STATE OF NEW MEXI CO, and
STATE OF COLORADOQ,

Def endant .

N N N N N N N N N N
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ORAL DEPCSI TI ON OF
M KE MCNANMEE
Decenber 17, 2018

Vol ume 1
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ORAL DEPGCSI TION OF M KE MCNAMEE, produced as a
witness at the instance of the Plaintiff, and duly
sworn, was taken in the above-styled and nunbered cause
on the 17th day of Decenber, 2018, from 10:01 a.m to
12:22 p.m, via videoconference before Abigail Guerra,
CSR, in and for the State of Texas, reported by nachine
shorthand, at the offices of Elephant Butte Irrigation
District, 530 South Mel endres Street, Las Cruces, New
Mexi co pursuant to the Federal Rules of Cvil Procedure
and the provisions stated on the record or attached

her et o.
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APPEARANCES

FOR THE PLAI NTI FF STATE OF TEXAS:

Ms. Sarah A. Kl ahn

SOVACH SI MMONS & DUNN

2701 Lawence Street, Suite 113
Denver, Col orado 80205

Phone: (720) 279-7868

Emai | ;' Skl ahn@onmachl aw. com

FOR THE DEFENDANT STATE OF COLORADOC

M. Chad Wallace (Via videoconference)
COLORADO DEPARTMENT OF LAW

1300 Broadway, 7th Fl oor

Denver, Col orado 80203

Phone: (720) 508-6281

Emai | : Chad. wal | ace@oag. gov

FOR THE DEFENDANT STATE OF MEXI CO

M. M chael A Kopp
Ms. Lisa M Thonpson
TROUT RALEY
1120 Lincoln Street, Suite 1600
Denver, Col orado 80203
Phone: (303) 861-1963
Emai |l :  Mopp@routl aw. com
Lt honpson@ r out | aw. com

FOR THE UNI TED STATES ENVI RONVENT & NATURAL RESOURCES

DI VI SI ON:

MR. R LEE LElI NI NGER

U. S. DEPARTMENT OF JUSTI CE

ENVI RONMENT & NATURAL RESOURCES DI VI SI ON
1961 Stout Street, Suite 800

Denver, CO 80294

Phone: (303) 844-1364

Emai | : Lee. | ei ni nger @isdoj . gov
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APPEARANCES (cont'd)

FOR THE OFFI CE OF THE SOLI Cl TOR, BRANCH OF WATER AND
POVER, DEPARTMENT OF THE | NTERI OR

Ms. Shelly Randel

U S. DEPARTMENT OF THE | NTERI OR
1849 C Street NW

Washi ngt on, DC 20240

Phone: (202) 208-4423

Emai | :  Shelly. randel @ol . doi. gov

FOR NEW MEXI CO PECAN GROVERS:

Ms. Tessa Davi dson,

DAVI DSON LAW FIRM LLC

4206 Corral es Road

Corral es, New Mexi co 87048
Phone: (505) 792-3636

Email: Ttd@ essadavi dson. com

FOR THE EL PASO COUNTY WATER AND | MPROVEMENT DI STRI CT:

Ms. Sarah Stevenson

MODRALL SPERLI NG TOEHL HARRI S & SI SK, P. A
500 Fourth Street N W

Al buquer que, New Mexico 87103

Phone: (505) 848-1800

Email: Sms@modrall.com

FOR ELEPHANT BUTTE | RRI GATI ON DI STRI CT:

Ms. Samant ha R Barncastle
BARNCASTLE LAWFIRM LLC

1100 South Main, Suite 20

Las Cruces, New Mexi co 88005
Phone: (575) 636-2377

Emai | :  Samant ha@?2o- | egal . com
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APPEARANCES (cont'd)

FOR OFFI CE OF THE STATE ENG NEER NEW MEXI CO

M. Ryan Serrano

OFFI CE OF THE STATE ENA NEER NEW MEXI CO
State Engineer District Ofice

LRG Wat er Mast er

1680 Hi ckory Loop

Suite J

Las Cruces, New Mexi co 88005

Phone: (505) 476-9320

Emai | :  Ryan. serrano@tate. nm us

ALSO PRESENT:

M. Joel Ki nmel shue
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M KE MCNAMEE,

havi ng been first duly sworn, testified as foll ows:

DI RECT EXAM NATI ON

BY MS. KLAHN:
Q Good norning, M. MNanee.
A.  Good nor ni ng.
Q M nane is Sara Kl ahn.
A.  H, Sarah.
Q I'mhere today on behal f of the State of Texas

>

Q

Ckay.

-- to take your deposition, in this case, Texas

v New Mexi co, and Col or ado.

A

Have you had your deposition taken before?

Yeah. But | can't -- | don't renenber what the

heck it was for.

Q ay.

A. | have one tine, yes.

Q Along tinme ago?

A, Yes, ma'am

Q ay. Well, so you probably renenber that
-- it's inportant -- just a fewrules so that the

transcript is clear.

ot her,

It's inportant that we don't talk over each

if possible. Sonetinmes it happens. Try to use

[12/17/2018 10: 01 AM MNanee, M ke
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you becane 100 percent pecans?

A

Q
A
Q
A
Q

In the early 2000s.
Ckay.

M d- 2000s.

NAFTA was ' 98, '99?
| started in '92.
Ch, it did.

kay. All right. So then you

transitioned?

A.  (Moving head up and down.)

Q ay. So from-- going back to your testinony
about being a cattle farnmer, did you -- did you irrigate
at all when you were a cattle farner?

A Yes, ma'am

Q Ddyou -- irrigate pasture, alfalfa, or --

A. Pasture and different feedstuff, alfalfa, and
grains --

Q ay.

A -- triticale.

Q ay. For your -- for your herd?

A, Yes, ma'am

Q ay. And when you say you're a cattle farnmer,
were you a -- what kind of cattle farner were you?

A. W had a feed yard.

Q On, okay. So you grew the feed for your feed

21
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yard?

A, Yes, ma'am

Q GCkay. Do you recall the irrigation decisions
you nade during the 70s to grow that feed?

A. Absolutely.

Q It was under EBID; is that right?

A.  Yes, ma' am

Q D dyou have a well at that tinme?

A W did.

Q \Wat was your prinmary source of water that you
used for the -- for that -- for those kinds of crops in

the 70s when you had your feed yard?

A. There was a drought and so we punped an awf ul
| ot.

Q Gkay. Was the groundwater quality of the well
that you had at that -- was it one or two -- nore wells
at the tine?

A. Ch, at that tine we had two well s.

Q GCkay. And groundwater quality was okay?

A.  Yes, ma' am

Q ay for what you were grow ng?

A, Yes, ma'am

Q ay. And when surface water was available to
you, did you take it?

A Yes, ma'am

22
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Q ay. Howdid you -- in the 70s, how did
you -- how were your allotnents set?
Well, let me ask it this way: Wre your

allotnents for EBID water set differently in the 70s

than they are today?

A. | don't know.
Q On, okay.
A. | was busy farnming. | wasn't on the board.
Q But you nust've -- sonebody nust've
comuni cated to you how nuch -- how nuch water you had

on the project?

A Yes, ma'am

Q Oay. Didthey communicate it in the sane --

nean, |ast year | -- for exanple, |ast year, |
understand | think some witness told ne you had a
ten-inch allotnent.

Is that the same -- the sane kind of

comuni cati on you woul d've gotten in the 70s?

A It -- it was witten.

Q Oay. And it was inches or feet?

A, Yes, ma'am

Q And it was up to you to ask for it?

A.  Yes.

Q ay. And ask for it to be delivered?
A, Yes, ma'am

23
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57
growi ng pecans nore densely than you were when you
started?

A, No, ma' am

Q How would you -- is it the sane density or --

A. | would say basically it's the sane.

Q ay. Sonme of the witnesses we've talked to
have said they' ve gotten nore dense and t hen gone back
to being | ess dense.

But do you hedge your trees?

A.  Absolutely. Yes, ma'am

Q Wat shape do you like to hedge themin? |'m
sure it's the sane as the geonetry question

A.  You get -- you get six pecan farners together
and tal k about hedging, and you'll get six different --

and we have a systemthat we are currently using that we

like, but we're always -- we're always |earning.

Q So what have you used recently? Just -- what
shape?

A Wll, we do a Christmas tree shape, but --
that's probably all | would say. | don't want to give

you all ny secrets.
Q Well, | have a pecan orchard plan, so not
really.
Do you do it every year?

A. Qur current programis -- is every other row,
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every ot her year.

Q ay. Do you think that hedging trees is --
allows you to be nore efficient with your water use?

A. |'mnot being evasive, | just don't know that
I"'mqualified to make that answer.

Q ay. Wiy does M. Cox or other people who you
ni ght have hired tell you that you have to hedge your
trees?

A OCh, it's just not M. Cox. W have -- all
the farners get together and share information. W have
conferences where we | earn from each other.

Q Sure.

A.  And hedging, | think, has been a proven
cultural practice in the Mesilla Valley for at |east
30 years now.

Q  Uh-huh.

A And | think it's proven to inprove the quality
of the crop and the quantity of the crop.

Q GCkay. When you were tal ki ng about deepeni ng
your wells, you said you've gone fromwhat you can
recall around a 120 feet to about 200 feet.

That's a | ot of expense, isn't it, to go
that nmuch deeper ?

A.  Yes, ma' am

Q Wy did you go that nuch deeper if it was an
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addi ti onal expense?

A. Looking for better quality and better vol unes.

Q Oay. So you -- well, that's enough for right
NOW.

Did -- do you have any drains that you use
for irrigation supplies?

A. The Valley is full of drain ditches.

Q Sure.

A. And they're around all of our farnms, but do we
drain from-- do we initiate anything other than just
percol ation? No, ma' am

Q ay. Have you noticed a change in the |evel
of waters that drains when you turn on your well?

A Yes, ma'am

Q Wat happens?

A. It goes down.

Q Ckay. Looking at Exhibit 30, | think it is.

You still got those in front of you?

A Ckay. Yes, mm'am

Q Underneath the netered anmpbunts in the m ddl e of
the page -- first page there -- there is a -- sonme fine
print.

See where it says "note"? (As read):
"Total annual allowable diversion shown as based on 4.5

acre-feet per acre as described in adjudication court's
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final judgnment assess 97101. |If a notice of intent to
prove up a higher FDR was filed by Decenber 31st, 2011,
this nmay be adjusted up to 5.5 acre-feet per acre for
the accounting year 2012." CQoviously, this is not 2012.

Did -- do you know if your -- you clained

the 5.5 acre-feet per acre as an FDR, farm delivery
rati o?

A. | don't know.

Q ay. Who would know?

A.  Robert.

Q ay. How long has Robert been working with
you on water -- on your water rights?

A 2011.

Q ay. And how long has he been in the Valley?

A. |If nmenory serves ne right, he had been worKking
with a service conpany in the Valley for 15 years before
he j oi ned us.

Q And when you say "service conpany," what do you
nean by that?

A. They provide fertilizers and chem cals, and
such as that.

Q ay. So --

A.  And he had been our farmrepresentative. So |
knew Robert very well, and --

Q ay.
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wat er - savi ng steps -- that we've done since |'ve started
farmng, as well, but it is the nost significant.

Q ay. What are sone other water-saving steps
that you' ve taken?

A. Wien | started we had dirt ditches, and we used
si phon tubes. The water would go out the bottom of the
ditch. W replaced virtually every dirt ditch with a
concrete ditch, and then we had little gates where we
coul d open up.

Over time, we found out with the |aser,
instead of the little 8 or 10-inch deck val ves, we could
put in what's called a high-flow turnout --

Q Sure.

A.  -- and we could force the water across faster
and use | ess water.

Q  Uh-huh.

A. And the last thing that we are doing right now
is, we're piping as much water as we can -- both project
wat er and groundwat er -- because we have found the nost
efficient way to nove water is in a plastic pipe.

Q  Uh-huh.

A So |l don't knowif I'"'mgoing to get it all done
before | die, but we're -- we're going to try and
repl ace every concrete ditch with pipe.

Q Ww.  Ckay.
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Do you use sulfur as a soil additive?

A. | have. Don't currently do it.

Q ay. You don't see the need for it?

A.  Pardon?

Q You don't see the need -- or M. Jinerson
doesn't see the need for it in ternms of --

A Well, sonme of the liquid fertilizer conmpounds
that we use have a certain amount of sulfur, but it's
not a mpjor -- it's not a mmjor conponent.

Q W' ve heard fromwi t nesses who testified that
they put sul fur on al nost every year as a neans to deal
with the salinity issues.

Have you had to deal with salinity issues
in that manner?

A. No, ma' am

Q Have you had salinity issues on your ground?

A.  Yes, ma' am

Q And how have you dealt with those? Just with
t he excavati on?

A. That's one nethod. Yes, mp'am And then --
used to -- we'd put out sul furic acid.

Q Ckay.

A. W got away fromthat because that's dangerous.
And so, like | say, sone of the -- sone of the

particular liquid fertilizers have got a conponent of
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sul fur in them
Q Ckay.
M5. KLAHN: Al right. | think that's all
| have.
MS. BARNCASTLE: New Mexi co.
FURTHER EXAM NATI ON
BY MS. THOWPSON:
Q M. MNanee, |I'mLisa Thonpson with the State
of New Mexi co.

A Yes, ma'am

Q We net earlier briefly.

A Yes, ma'am

Q | have a few foll ow up questions for you.

A.  Sure.

Q | mght junp around a little bit, but 1'll try

to keep it pretty brief, okay?
Early on, you nmentioned you were the vice

presi dent on the board for about a year now, is that

right?
A, Yes, ma'am
Q And how | ong have you been on the board, total ?
A.  Since 2014.

Q And you nentioned you al so serve on the
executive comittee?

A Yes, ma'am
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Q And how often does the executive committee

neet ?

A It's not -- it's not regularly scheduled. It's
as needed.

Q ay.

A.  Maybe once a nonth.

Q Are those neetings open neetings?

A, No, ma' am

Q So they're not notice for the public to attend?

A. No. W do not have a quorum The executive
commttee, generally, would be two to three board
menbers.

Q W else attends the executive conmmittee
neeti ngs?

A It -- you know, it -- it depends on the
particul ar subject. W have a very talented board, and
probably each board nenber has different talents. So
dependi ng on whether it's engineering or, you know,
something like that, then -- and obviously, the

executive conmittee neets on the budget before it's

presented to the ful

board for approval

So we have

guys that are good wi th nunbers,

and they would be on

that -- on that comittee.
Q ay. Does Phil King attend executive

committee neetings?
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(Reporter clarification.)
Does Phil King, Dr. King?

A. Yeah. |If it -- you know, if it's a water
i ssue.

Q (BY Ms. THOWSON) And then you nenti oned
that -- for board neetings, that Bureau Rec personnel
have attended those board neetings?

A, Yes, ma'am

Q Does Bureau Rec ever attend cl osed session
neeti ngs?

A. No, ma' am

Q You also nentioned earlier on when Ms. Kl ahn
was aski ng about your wells, that early you had two
wells, and that the water quality was okay for what you
were growi ng at that tine.

A.  Yes, ma' am

Q And | believe you said you were grow ng sone
grains for your feedlot; is that right?

A.  Yes, ma' am

Q And when you said that water quality was
"okay," what did you -- what did you nmean by that?

A. |I'mnot a scientist, but as | see water, what
makes it good quality or bad part quality, be total
di ssol ved solids, okay? TDS.

Q Ckay.
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A. And so early on we had a gentl eman that woul d
run water and anal yze sanpl es for us, okay? And so he
taught me, you know, anything this side is good.

Anyt hing el se on a scale -- this is good, this is bad.
So they were -- in ny mnd, the total TDS that woul d be
the dividing line for good or bad woul d be 1500 parts
per mllion.

Q So presunmably then at that tinme --

A. They were bel ow t hat.

Q =-- those two wells were bel ow?

A.  Yes, ma' am

Q Do you know what your wells are for TDS are
now, currently?

A. It depends on currently. Fromtinme to tine, we
pul | water sanples on the wells. So | would say in
general, yes, we do know the quality, but we nmay not
have sanpled a water well for the | ast seven, eight
years.

Q Can you give ne an estinmate of what you think
your TDS for your two wells is approxi mately?

A. Well, we now have nore than the two wat er
wells, but they're -- none are over 1500.

Q You also nentioned that in the 90s, it was a
very wet period, and you would take all your project

water; is that correct?
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A.  (Mowving head up and down.) Yes, mm'am

Q And you nentioned that your project water was
"preferable,"” is the termyou used.

A Yes, ma'am

Q Can you explain why the project water is
pr ef er abl e?

A. TDS.

Q Explainto ne, is the TDS lower in the project
water and that's why --

A, Yes, ma'am Typically. Yes, na' am

Q Do you ever neasure the TDS in the project
wat er, the surface water?

A. | have. | have not done it recently.

Q Wen is the last tinme you neasured it about?

A.  Ten years ago.

Q Do you renenber what it was then about?

A. | think it was about 800.
Q You nentioned, for cotton, that sonetines
you'll do some pre-irrigation to get the soils noist. |
believe you said you would do that in -- sonetinme before
planting in March?

A, Yes, ma'am

Q O around March.

How much water does it take for

pre-irrigation per acre?
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Mexi co.

M5. THOWMPSON: Sane, please, for New

MB. STEVENSON: Sane.
MR LEININGER: Sane for the U S.
MS. BARNCASTLE: Sane for EBID.

(Proceedi ngs concluded at 12:22 p.m)
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N THE SUPREME COURT OF THE UNI TED STATES
BEFORE THE OFFI CE OF THE SPECI AL MASTER
HON. M CHAEL J. MELLOY

STATE OF TEXAS

Plaintiff,
Original Action Case
No. 220141

(Original 141)

VS.

STATE OF NEW MEXI CO, and
STATE OF COLORADOQ,

Def endant .
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ORAL DEPOSI TI ON OF KARY SAMUEL SALCPEK,
produced as a witness at the instance of the Plaintiff,
and duly sworn, was taken in the above-styled and
nunbered cause on the 17th day of Decenber, 2018, from
12:46 p.m to 2:28 p.m, via videoconference before
Abigail CGuerra, CSR, in and for the State of Texas,
reported by machi ne shorthand, at the offices of
El ephant Butte Irrigation District, 530 South Ml endres
Street, Las Cruces, New Mexico pursuant to the Federal
Rul es of Civil Procedure and the provisions stated on

the record or attached hereto.
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KARY SAMUEL SALOPEK

havi ng been first duly sworn, testified as foll ows:

DI RECT EXAM NATI ON

BY MS. KLAHN:

Q Good norning, M. Sal opek

A It's still norning.

Q It's still norning.

A.  Good nor ni ng.

Q W've had a little delay. Thank you for your
patience with us.

My nanme is Sara Klahn. |'m here on behal f

on behalf of the State of Texas --

A

Q

Col or ado.

pl ease?

o >» O > O

Ckay.

-- in this lawsuit, Texas vs. New Mexi co and

Coul d you state your nane for the record,

My nanme is Kary Sanuel Sal opek.

And your address?

4915 Snow Road.

Have you had your deposition taken before?
No, ma' am

Ckay. A few prelimnary advice -- advises.

It's inmportant for you to answer mny

questions with words instead of just nodding your head.
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the acres that you own?
A. A bunch. Well, yeah, there's a mxture all
over. Yeah.
Q Yeah. So sone of it is such -- is so good, you
don't have to excavate?

A Well, yeah, there's a little bit of that.

Q Yeah.

A.  Then you have your -- you know, a sandier
ground.

Q ay.

A.  But.

Q Wat did you do with that?

A. The only one we excavate is the heavy stuff.

Q ay. So the sandier ground, you just plant on

that, you don't have to do anything -- any soil

anendnents or anything to --

A No.

Q ay. Have you used |l and |eveling?
A.  Unh- huh.

Q Laser leveling?

A, Yes, ma'am

Q Is that standard practice?

A.  Standard.

Q And you do that before you plant?
A Oh, definitely.
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Q And do you do it after you plant? Do you touch
it up?

A It's not a yearly deal. It's nmaybe every six,
seven years, we'll go -- go back in and rel evel.

Q ay. Wat's the cost of that per acre? Do
you know?

A. | don't have a figure.

Q ay. Have you ever done any understory
grow -- cropping, where you grow a cover crop in between
the rows of the trees?

A Well, water grass cones up, we'll now that.
W' ve never planted a cover crop.

Q Wat's water grass? It just cones up?

A. Yeah. It's a grass, and then we'll just now it
and keep it down.

Q Do you mow it and bale it?

A No.

Q Not like that?

A No.

Q Do you have to do anything to the soil to deal
with salinity issues?

A.  Sometinmes we put out sul fur or DI SPER- SUL, but
ot her than that we don't.

Q Soit's not an annual thing?

A.  No.
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Q \Wat nakes you -- what is the decision -- when
do you know that you need to do it? Do you get alittle
burni ng on the | eaves, or...

A. To be honest with you, we -- | don't howto
answer that one.

W will -- like, on the DI SPER-SUL, we'l|
do an annual app with all the other fertilizers.

Q | see. And what is that -- what's the word
that you're saying --

A It's DISPER-SUL. It's a sul fur-based product.

Q | see. ay.

A.  Yeah.

Q So you put it on the same tine you do for the
fertilizer?

A. Yeah, first thing in the season.

Q Gkay. Have you ever seen any problens with
your -- the | eaves on your pecans trees turning brown on
t he edges?

A. Oh, yeah.

Q Was that from-- what do you think that's fronf

A. |I'mguessing it's fromalittle bit of
salinity.

Q Yeah. Do you take action then to try and
correct it, or is it not that comon?

A It's really not that comon.
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Q So we started out and | ooked at Exhibit 32,
which had all the Sal opek water rights on it.

And fromlooking at this list, | gather you
have a number of irrigation wells that you can use on
your land; is that right?

A.  Unh- huh.
Q And then, of course, you also have EBID
al l ocation --

A. Al ot nent.

Q Alotnment. Sorry.

A.  Unh- huh.

Q Do you use 100 percent of your EBID allotnent?
A. It's close -- yeah, just about all of it.

Q If you -- if there was a --

A I will -- EBID would use all of it.

Q

I"msure EBID would use all of it. Yeah.

But as far as you personally, if you don't
use it, is it because you couldn't get it at the tinme
that you wanted it, just because of delivery constraints
or sonet hi ng?

A. That's -- that's the nost occasions.

Q Unh- huh.

A W're on -- yeah, just not being able to get

Q Wiere are you located in relation to the main

30
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canals? Are you in a good location, like close to the
mai n canals or far out?

A W're farther out. W have small canals, kind
of, feeding our farms so -- and the long way fromthe
nmai nl and. So sonetines it -- you order water, and it

takes quite a while to get there.

Q Un-huh. What would be -- can you give nme an

i dea of how -- what, kind of, a long a tinme could be?
A. | don't know Five, six days.
Q ay. |If you need to irrigate in the neantine,

do you just go ahead and turn on your wells?

A. In the crucial tinme of drawi ng season, we do.
Q Yeah.

A W try to wait for it.

Q Try towait to turn your wells on?

A. Yeah. W try to wait and use our canal water

up, but in the crucial tine of the year, we don't
hesitate to start them up.

Q Now, do you have any water quality issues with
any of your groundwater supplies?

A. W used to take water quality sanples all the
ti me when NMSU woul d sanpl e t hem

Q Unh- huh.

A. Lately, we haven't been doing it.

Q Wat -- do you recall what -- you were | ooking

31
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for TDS nunbers.

A.  Uh- huh.

Q Do you recall what NVBU was fi ndi ng?

AL 700 to -- | don't know. Maybe in the -- |
don't know. 700 to about, maybe, 1100, in that range.

Q Have you -- as a farnmer, do you consider 1100
to be too high to use for irrigation?

A.  No.

Q No.

Last year, | understand EBID had a ten-inch
allotnment for surface water.

Did you find yourself using your wells nore
than you did -- than you have in years when you had nore
wat er - -

A.  Yeah.

Q Mre surface water?

A. That's correct.

Q Yeah. Do you know how many irrigation wells
you have, physical wells?

A. W have 13.

Q Are they -- are they located in such a way that
those 13 wells could irrigate any of the acres
-- physically irrigate any of the acres that you
operate?

A. Mst of them-- let ne retract that.
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33
On our main farm we have three that wll

cover the whol e acreage, and then on sone of the other
farms, we have one or two that can be conbined. W have
a couple of farms that only has one, so...

Q So can -- so first of all, you tal ked about
your nmain farm

That's the Snow Road?
Snow road, uh-huh.

And how many acres is there?

> O >

That is about 200- -- 250 acres.

Q Oay. And you said there's three wells that
you can use on that?

A.  Unh- huh.

Q But those three wells couldn't serve any of the
satellite acres because they're just physically

di sl ocated --

A W --

Q -- disconnected?

A.  -- we could through the canal systemif we had
to --

Q On, okay.

A. But it would be -- it'd be a | ong haul.

Q ay. And if you -- and would the state --
woul d the water master allow that, for you to punp water

into the canal and deliver into different acres, if you

[12/17/ 2018 12:46 PM Sal opek, Kary Sanuel
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whet her the instructions to not answer certain questions
were wel | - founded.
That's all | have.
MS. BARNCASTLE: | just have a few quick
questions, Sam
FURTHER EXAM NATI ON
BY MS. BARNCASTLE:

Q In 2012, before the court's deadline, in Stream
System | ssue 101, to file additional prove-up evidence
to support a higher FDR of 5.5, did you file evidence?

A W -- | did.

Q Didyou file before the court's deadline?

A | did.

Q And did your evidence support the
five-and-a-hal f FDR?

A It did.

Q ay. Are you aware of how the O fice of the
State Engi neer keeps its records and records its data?

A. O punping or?

Q Any of its data.

A No.

Q So you wouldn't necessarily knowif this is an
accurate reflection referring to Sal opek 33 of your
water right?

A. No, | wouldn't know.
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Wi | |

MS. BARNCASTLE: | think we are done. W

read and sign.

MS. KLAHN: The sane as before.

(Proceedi ngs concluded at 2:28 p.m)
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Kary Samuel Salopek - December 17, 2018
Job No. 3128376

I, KARY SAMUEL SALOPEK, have read the
foregoing deposition and hereby affix my signature that

same is true and correct, except as noted above.

4 Sl S

KARY SAMUEL SALOPEK

THE STATE OF Naous Muglex )

COUNTY OF Tiswm. fomi, )

Before me, Aot & No el , on

this day personally appeared KARY SAMUEL SALOPEK, known
to me (or proved to me under oath or through

N Devers Viconsa ) (description of identity card or

other document) to be the person whose name is
subscribed to the foregoing instrument and acknowledged
to me that they executed the same for the purposes and
consideration therein expressed.

Given under my hand and seal of office this

/35 day of Fobruwar, , 2019.

C P & Vierusers

NOTARY PUBLIC IN AND FOR

THE STATE OF tnNeoo Mesico

Commission Expires: \1/2c/zz2_
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Kary Samuel Salopek - December 17, 2018

Job No. 3128376

N THE SUPREME COURT OF THE UNI TED STATES
BEFORE THE OFFI CE OF THE SPECI AL MASTER

HON. M CHAEL J. MELLOY
STATE OF TEXAS

Plaintiff,
Original Action Case
No. 220141

(Original 141)

VS.

STATE OF NEW MEXI CO, and
STATE OF COLORADO

N N N N N N N N N N

Def endant .

REPORTER S CERTI FI CATI ON
DEPOSI TI ON OF KARY SAMUEL SALOPEK
Decenmber 17, 2018

That the deposition transcript was delivered
to Ms. Sarah A. Kl ahn.

That a copy of this certificate was served on
all parties and/or the wi tness shown herein on

| further certify that pursuant to FRCP
Rule 30(f)(1) that the signature of the deponent:

. was requested by the deponent or a party
before the conpletion of the deposition and that
signature is to be before any notary public and returned
within 30 days fromdate of receipt of the transcript.

If returned, the attached Changes and
Si gnat ure Page contains any changes and the reasons

t her ef or e:
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Kary Samuel Salopek - December 17, 2018
Job No. 3128376

______was not requested by the deponent or a
party before the conpletion of the deposition.
| certify that I am neither counsel for,
rel ated to, nor enployed by any of the parties or
attorneys in the action in which this proceedi ng was
taken, and further that | amnot financially or
otherw se interested in the outcone of the action.
Certified to by me this __ day of

2019.

ABI GAI L GUERRA, Texas CSR 9059
Expiration Date: 12/31/19
VERI TEXT LEGAL SOLUTI ONS

Firm Regi stration No. 571

300 Throcknmorton Street

Suite 1600

Fort Worth, Texas 76102

Phone: (817) 336-3042
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Kary Samuel Salopek - December 17, 2018

STATE OF TEXAS

| hereby certify that the witness was notified

on

, that the witness has 30 days or

(____ days per

agreenent of counsel) after being

notified by the officer that the transcript is avail able

for review by the witness and if there are changes in

the form or substance to be made, then the wi tness shall

sign a statenent reci

ting such changes and the reasons

given by the witness for nmaking them

That the witness' signature was/was not returned as

of

Subscri bed and sworn to on this, the

day of

2019.

ABI (-E.AI L GUERRA, Texas CSR 9059
Expiration Date: 12/31/19
VERI TEXT LEGAL SOLUTI ONS

Firm Regi stration No. 571

300 Throcknorton Street

Suite 1600

Fort Worth, Texas 76102

Phone: (817) 336-3042
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N THE SUPREME COURT OF THE UNI TED STATES
BEFORE THE OFFI CE OF THE SPECI AL MASTER
HON. M CHAEL J. MELLOY

STATE OF TEXAS
Pl ai ntiff,

VS. Original Action Case
No. 220141
STATE OF NEW MEXI CO, and (Original 141)

STATE OF COLORADO,

Def endant .

N N N N N N N N N N
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ORAL DEPCSI TI ON OF
ANTHONY JAMES SALOPEK
Decenber 18, 2018

Vol ume 1
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ORAL AND VI DECTAPED DEPGOSI TI ON OF ANTHONY
JAMES SALOPEK, produced as a witness at the instance of
the Plaintiff, and duly sworn, was taken in the
above-styl ed and nunbered cause on the 18th day of
Decenber, 2018, from12:39 p.m to 1:56 p.m, via
vi deoconference before Abigail Guerra, CSR in and for
the State of Texas, reported by nachi ne shorthand, at
the offices of Elephant Butte Irrigation District, 530
Sout h Mel endres, Las Cruces, New Mexico, pursuant to the
Federal Rules of Civil Procedure and the provisions

stated on the record or attached hereto.
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APPEARANCES

FOR THE PLAI NTI FF STATE OF TEXAS:

M. Robert Hoffnman

SOVACH SI MMONS & DUNN

2701 Lawence Street, Suite 113
Denver, Col orado 80205

Phone: (720) 279-7868

Emai | ;' Rhof f man@onachl aw. com

FOR THE DEFENDANT STATE OF COLORADOC

M. Chad Wallace (Via videoconference)
COLORADO DEPARTMENT OF LAW

1300 Broadway, 7th Fl oor

Denver, Col orado 80203

Phone: (720) 508-6281

Emai | : Chad. wal | ace@oag. gov

FOR THE DEFENDANT STATE OF MEXI CO

M. M chael A Kopp
Ms. Lisa M Thonpson
TROUT RALEY
1120 Lincoln Street, Suite 1600
Denver, Col orado 80203
Phone: (303) 861-1963
Emai |l :  Mopp@routl aw. com
Lt honpson@ r out | aw. com

FOR THE UNI TED STATES ENVI RONVENT & NATURAL RESOURCES
DI VI SI ON:

MR. R Lee Leininger

U S. DEPARTMENT OF JUSTI CE ENVI RONMENT & NATURAL
RESOURCES DI VI SI ON

1961 Stout Street, Suite 800

Denver, CO 80294

Phone: (303) 844-1364

Emai | : Lee. | ei ni nger @isdoj . gov
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APPEARANCES (cont'd)

FOR THE OFFI CE OF THE SOLI Cl TOR, BRANCH OF WATER AND
POVER, DEPARTMENT OF THE | NTERI OR

Ms. Shelly Randel

U S. DEPARTMENT OF THE | NTERI OR
1849 C Street NW

Washi ngt on, DC 20240

Phone: (202) 208-4423

Emai | :  Shelly. randel @ol . doi. gov

FOR THE EL PASO COUNTY WATER AND | MPROVEMENT DI STRI CT:

Ms. Sarah Stevenson

MODRALL SPERLI NG TOEHL HARRI S & SI SK, P. A
500 Fourth Street N W

Al buquer que, New Mexico 87103

Phone: (505) 848-1800

Email: Sms@modrall.com

FOR ELEPHANT BUTTE | RRI GATI ON DI STRI CT:

Ms. Samant ha R Barncastle
BARNCASTLE LAWFIRM LLC

1100 South Main, Suite 20

Las Cruces, New Mexi co 88005
Phone: (575) 636-2377

Emai | :  Samant ha@?2o- | egal . com

FOR OFFI CE OF THE STATE ENG NEER NEW MEXI CO

M. Ryan Serrano

OFFI CE OF THE STATE ENA NEER NEW MEXI CO
State Engineer District Ofice

LRG Wat er Mast er

1680 Hi ckory Loop

Suite J

Las Cruces, New Mexi co 88005

Phone: (505) 476-9320

Emai | :  Ryan. serrano@tate. nm us

ALSO PRESENT:

M. Joel Ki nmel shue
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ANTHONY JAMES SALCPEK

havi ng been first duly sworn, testified as foll ows:

DI RECT EXAM NATI ON

BY MR HOFFMAN:

©c >» O >» O > O > O

State your nanme for the record, please.
Ant hony Janes Sal opek.

VWhat was the -- it's Janes Sal opek?
James Sal opek.

Ckay.

My whole first nane is Anthony Janes.
Ant hony Janes, okay.

But | go by Janes.

Ckay. And have you ever had your deposition

t aken before?

> O >

Q

Once. | n a S&A bankruptcy.
So you know the drill?
Yes.

Ckay. |'mnot even going to go it through

because we're short of tine?

A
Q
A
col | ege.
Q

col | ege?

Yeah.
Ckay. \What's your educational background?

Two year -- high school and two years of

Ckay. And what subject did you take in

[12/18/ 2018 12:39 PM Sal opek, Janes
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nmanagenent group, for the -- it's run by the -- or at

| east recognized by the Ofice of State Engi neer? Do

you know what |'mtal ki ng about, the Qman progranf

A
Q
A

Q

Yes.
Are your lands part of the Onan progranf
Yes.

Ckay. And when did you apply to becone in the

Oman progranf

O >» O >» O > O P

wells in

O >» O >» O > O P

Wien it first canme out.

Ckay.

| don't know the date.

Basically, all of your acreages in it?
Yes.

And all of your wells are in it?

Yes.

Have you included any other owners or acreage
the Onan group that you have?

No.

Ckay. Do you | ease any -- any |and?
Yes.

How many acres do you | ease?

1500.

Is that all in pecans, also?

Yes.

Ckay. Do you | ease out any of your |ands?

23
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A No.

Q And the 1500 acres, are those adjacent or -- to
your farnms?

A.  Adj acent.

Q So you farm 4500 acres of pecans?

A. No. The 15 is in the 3, 000.

Q Oh, okay. Ckay.

So it's 1500 at |east?

>

Yeah.

Q Gkay. A couple of nore questions.

Is the yield of a 15-year old orchard today

about the sane as it was back in '76?

A.  Yes.

Q Gay. Oher than sulfur, do you do anythi ng
el se to manage the salinity?

A. Just regular fertilizer.

Q Fertilizer?

A.  Yes.

Q Do you add extra water to | each the salts out
soneti mes?

A. Not extra. W just -- whatever the -- we need.

Q \Watever is avail able?

A.  Yeah.

Q Before you entered the Qman program had you

ever exceeded the ampbunt of water -- the limt of the

24
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anount of water that was in your water right punping
fromthe well in any year?

A No.

Q ay. Have you ever been cited for punping too
much?

A No.

Q How woul d you describe your relationship with
the State Engineer's Ofice? Anmcable?

A.  No problens.

MR, HOFFMAN: Ckay. Ckay.

THE W TNESS: Ckay what ?

MR, HOFFMAN: | 'mdone. |'mdone. So you
can get out of here.

THE W TNESS: Ckay.

MR, HOFFMAN: That's why.

MS. BARNCASTLE: Al right. Shall we go to
New Mexi co, then?

FURTHER EXAM NATI ON

BY MS. THOWPSON:

Q M. Salopek, ny nane is Lisa Thonmpson. |
represent the State of New Mexico in this nmatter. |
have a few questions for you. |I'mgoing to just dive
right into the 2008 operating agreenent because we're
pretty short on tine today, okay?

A.  Unh-huh.

25
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THE WTNESS: An -- okay.

MR, HOFFMAN: An EBID, vyes.

M5. THOWSON: That's it.

MR HOFFMAN: That's all.

MS. BARNCASTLE: We'll read and sign.

(Proceedi ngs concluded at 1:56 p.m)
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James Salopek - December 18, 2018

CHANGES AND SIGNATURE

WITNESS NAME: ANTHONY JAMES SALOPEK

DATE OF DEPOSITION: December 18, 2018
PAGE LINE CHANGE REASON
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James Salopek - December 18, 2018

o O 3 &

I, ANTHONY JAMES SALOPEK, have xre

foregoing deposition and hereby affix my s:

same is true and correct, except as noted above.

Gudlory e

4
ANTHONY JAME%ALOPEK

THE STATE OF_Waw Messco )

COUNTY OF Dona Avia_ )

Before me, C ot & Yronmatp

2ad the

ignature that

, On

this day personally appeared ANTHONY JAMES
known to me (or proved to me under oath or

Detvvees \.\ con Sa

SALOPEK,
through

) (description of identity card or

other document) to be the person whose namL is

subscribed to the foregoing instrument and

acknowledged

to me that they executed the same for the purposes and

consideration therein expressed.

Given under my hand and seal of pffice this

L‘_’*’_ day of FG-UN-AN_\O , 2019.

TRl & Narsedo

NOTARY PUBLIC IN AND FOR
THE STATE OF _Naws Mlsnq

Commission Expires: _12/3o/22
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James Salopek - December 18, 2018

I N THE SUPREME COURT OF THE UNI TED STATES
BEFORE THE OFFI CE OF THE SPECI AL MASTER
HON. M CHAEL J. MELLOY
STATE OF TEXAS
Pl aintiff,
VS. Original Action Case
No. 220141
STATE OF NEW MEXI CO, and (Original 141)
STATE OF COLORADO

N N N N N N N N N N

Def endant .

REPORTER S CERTI FI CATI ON
DEPOSI TI ON OF ANTHONY JAMES SALOPEK
Decenber 18, 2018
That the deposition transcript was delivered
to M. Robert Hoffman.
That a copy of this certificate was served on
all parties and/or the w tness shown herein on

| further certify that pursuant to FRCP
Rule 30(f)(1) that the signature of the deponent:

______was requested by the deponent or a party
before the conpletion of the deposition and that
signature is to be before any notary public and returned
within 30 days fromdate of receipt of the transcript.

If returned, the attached Changes and
Si gnature Page contai ns any changes and the reasons

t her ef or e:
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James Salopek - December 18, 2018

______was not requested by the deponent or a
party before the conpletion of the deposition.
| certify that I am neither counsel for,
rel ated to, nor enployed by any of the parties or
attorneys in the action in which this proceedi ng was
taken, and further that | amnot financially or
otherw se interested in the outcone of the action.
Certified to by me this __ day of

2019.

ABI GAI L GUERRA, Texas CSR 9059
Expiration Date: 12/31/19
VERI TEXT LEGAL SOLUTI ONS

Firm Regi stration No. 571

300 Throcknmorton Street

Suite 1600

Fort Worth, Texas 76102

Phone: (817) 336-3042
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James Salopek - December 18, 2018

STATE OF TEXAS

| hereby certify that the witness was notified

on

, that the witness has 30 days or

(____ days per

agreenent of counsel) after being

notified by the officer that the transcript is avail able

for review by the witness and if there are changes in

the form or substance to be made, then the wi tness shall

sign a statenent

reci

ting such changes and the reasons

given by the witness for nmaking them

That the witness' signature was/was not returned as

of

Subscri bed and sworn to on this, the

day of

2019.

ABI (-E.AI L GUERRA, Texas CSR 9059
Expiration Date: 12/31/19
VERI TEXT LEGAL SOLUTI ONS

Firm Regi stration No. 571

300 Throcknorton Street

Suite 1600

Fort Worth, Texas 76102

Phone: (817) 336-3042
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N THE SUPREME COURT OF THE UNI TED STATES
BEFORE THE OFFI CE OF THE SPECI AL MASTER
HON. M CHAEL J. MELLOY

STATE OF TEXAS
Pl ai ntiff,

VS. Original Action Case
No. 220141
STATE OF NEW MEXI CO, and (Original 141)

STATE OF COLORADO,

Def endant .

N N N N N N N N N N
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ORAL DEPCSI TI ON OF
ROBERT SLOAN
Decenber 18, 2018

Vol ume 1
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ORAL DEPGCSI TI ON OF ROBERT SLQAN, produced as a
witness at the instance of the Plaintiff, and duly
sworn, was taken in the above-styled and nunbered cause
on the 18th day of Decenber, 2018, from9:35 a.m to
12:19 p.m, via videoconference, before Abigail Cuerra,
CSR, in and for the State of Texas, reported by nachine
short hand, El ephant Butte Irrigation District, 530 South
Mel endres, Las Cruces, New Mexico, pursuant to the
Federal Rules of Civil Procedure and the provisions

stated on the record or attached hereto.
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APPEARANCES

FOR THE PLAI NTI FF STATE OF TEXAS:

M. Robert Hof fman

SOVACH SI MMONS & DUNN

2701 Lawence Street, Suite 113
Denver, Col orado 80205

Phone: (720) 279-7868

Emai | ;' Rhof f man@onachl aw. com

FOR THE DEFENDANT STATE OF COLORADC

M. Chad Wallace (Via videoconference)
COLORADO DEPARTMENT OF LAW

1300 Broadway, 7th Fl oor

Denver, Col orado 80203

Phone: (720) 508-6281

Emai | : Chad. wal | ace@oag. gov

FOR THE DEFENDANT STATE OF MEXI CO

M. M chael A Kopp
Ms. Lisa M Thonpson
TROUT RALEY
1120 Lincoln Street, Suite 1600
Denver, Col orado 80203
Phone: (303) 861-1963
Emai | :  Mopp@routl aw. com
Lt honpson@ r out | aw. com

FOR THE UNI TED STATES ENVI RONVENT & NATURAL RESOURCES
DI VI SI ON:

MR. R Lee Leininger

U S. DEPARTMENT OF JUSTI CE ENVI RONMVENT & NATURAL
RESOURCES DI VI SI ON

1961 Stout Street, Suite 800

Denver, CO 80294

Phone: (303) 844-1364

Emai | : Lee. | ei ni nger @uisdoj . gov
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APPEARANCES (cont'd)

FOR THE OFFI CE OF THE SOLI Cl TOR, BRANCH OF WATER AND
POVER, DEPARTMENT OF THE | NTERI OR

Ms. Shelly Randel

U S. DEPARTMENT OF THE | NTERI OR
1849 C Street NW

Washi ngt on, DC 20240

Phone: (202) 208-4423

Emai | :  Shelly. randel @ol . doi. gov

FOR NEW MEXI CO PECAN GROVERS:

Ms. Tessa Davi dson,

DAVI DSON LAW FIRM LLC

4206 Corral es Road

Corral es, New Mexi co 87048
Phone: (505) 792-3636

Email: Ttd@ essadavi dson. com

FOR THE EL PASO COUNTY WATER AND | MPROVEMENT DI STRI CT:

Ms. Sarah Stevenson

MODRALL SPERLI NG TOEHL HARRI S & SI SK, P. A
500 Fourth Street N W

Al buquer que, New Mexico 87103

Phone: (505) 848-1800

Email: Sms@modrall.com

FOR ELEPHANT BUTTE | RRI GATI ON DI STRI CT:

Ms. Samant ha R Barncastle
BARNCASTLE LAWFIRM LLC

1100 South Main, Suite 20

Las Cruces, New Mexi co 88005
Phone: (575) 636-2377

Emai | :  Samant ha@?2o- | egal . com
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APPEARANCES (cont'd)

FOR OFFI CE OF THE STATE ENG NEER NEW MEXI CO

M. Ryan Serrano

OFFI CE OF THE STATE ENA NEER NEW MEXI CO
State Engineer District Ofice

LRG Wat er Mast er

1680 Hi ckory Loop

Suite J

Las Cruces, New Mexi co 88005

Phone: (505) 476-9320

Emai | :  Ryan. serrano@tate. nm us

ALSO PRESENT:

M. Joel Ki nmel shue
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ROBERT SLOAN,
havi ng been first duly sworn, testified as foll ows:
DI RECT EXAM NATI ON

BY MR HOFFMAN:

Q Can you state your nane for the record?

A.  Robert Sl oan.

Q And where do you live, M. Sloan?

A.  La Mesa, New Mexi co.

Q La Mesa. |Is that close to Las Cruces?

A.  South. It's south, about 10, 12 mles, |
guess.

Q ay. Have you had your deposition taken

bef ore?
A, No, sir.
Q The drill is | ask questions, you don't

interrupt, you wait until the end, even if you know what
I"mgoing to ask you. Wit, so the court reporter

doesn't get mixed up. You can't nod. You have to say

n n 1]

yes" or "no," or give an answer because she can't take
nods down.

A.  She can't take nods. Ckay.

Q Oay. And if you don't understand a question
ask you, sinply say that, and I'Il try to rephrase it.

A Ckay.

Q ay. What's your educational background?

[12/ 18/ 2018 9:35 AM Sl oan, Robert




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

10

A.  High school and coll ege.
Q Wiere did you go to coll ege?
A, Here at MsU.
Q And what did you study?
A, Agronony.
Q And is that your degree?
A, Yes, sir.
Q And when did you get your degree?
A 1979. It's been a while.
Q wll, tell ne.
So did you grow up in a farm here?
A, Yes, sir.
Q Your father farned?
A, Yes, sir.
Q Gandfather farned?
A, Yes, sir.
Q Geat-grandfather farnmed?
A.  Yes, sir. To some --
Q Al in --
A. To sonme extent. He was a school

teacher/farner.
Q Al in EBID?
A, Yes, sir.
Q Oay. So |l take it you started farm ng even

before you went to school -- or working on farns?

[12/ 18/ 2018 9:35 AM Sl oan, Robert
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once”?

A.  Mre than once.

Q So you replaced nore than one well; is that
right?
A Yes, sir.

Q How many?

A. | don't renenber the exact nunmber. Three,
four.

Q Three or four out of the ten?

A, Yes, sir.

Q ©oing back to fallow ng, why do you fallow
ground -- because of crop rotational things, or because

of water shortage, or both?

A. Probably nore to -- sone on rotation, but
probably nore so on -- on the availability of water.

Q Do you have a -- sort of, a schedul e of
rotation for your crop -- for your crops?

A.  Yeah. Kind of, general -- general ideas of the
rotation.

Q Wat is that general idea?

A Well, like we tal ked about earlier, alfalfa
comes out, plant sonething else. You know, won't go
back to back on alfalfa. Cotton, you may go back to
back. Go to another crop. Just try to nove them around

so you don't have the sane crop, year after year, on the

43
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44
same ground.

Q Besides alfalfa, that you wouldn't go back to
back on, are there any other crops you wouldn't go back
to back on?

A.  Typically, onions.

Q And why don't you go back to back? Wat's the
deal ? Wy?

A.  Weds, disease.

Q Do you have any managenent practices to deal
with soil salinity?

A. Yeah. | may try to apply sonme kind of soi
anenities -- like sulfur, for exanple -- to try to
conbat the salinity alittle bit.

Q And do you do that on all of your fields, or do
you do it on a rotational basis, or what?

A. More on as-need-be basis.

Q And how do you determ ne that?

A. Soil sanples, crop visible -- the way that crop
is growing --

Q Do you have a service that cones in and sanpl es
your soil periodically?

A. W take sone soil sanples and then send them
off to different |abs.

Q And do you have a schedule for doing that, or

is it -- you just -- sinple -- eyesight thenf

[12/ 18/ 2018 9:35 AM Sl oan, Robert
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A, Usually, it's this -- around this tine of the
year, you know, after a crop finishes, and then decide
if you need to take sonme sanples. This would be a good
tinme to take them
Q So do you do it for each of your fields every
year ?
A No. Try -- try to get representative sanples.
Q Do you leach the soils ever?

A. Under flood irrigation, every tine, there's a

certain anount of |eaching that occurs. | haven't done,
like -- it depends on how you define the |eaching, you
Know.

Q You haven't done without a crop on it?

A. Not lately.

Q You used to do that?

A.  Yeah. W did occasional fields, yes.

Q Wen was that?

A. Probably in the -- | don't know. | can't
renenber the exact year.

Q And the reason that you don't do that kind of
| eachi ng now i s because of your soil testing and the
anenities you add to the soil?

A. No. Probably, like, we nainly did it on onions
and we -- since we've changed to drip irrigation, we

haven't done -- haven't worried as nuch about it.

[12/ 18/ 2018 9:35 AM Sl oan, Robert
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Q Okay. Wat's the quality of the water that you
get out of your wells conpared to the surface water you
get out of the river?

A. Probably in general, it's not as good.

Q Do you test the water quality of your wells
periodically?

A.  Yes.

Q \What's the highest TDS that you get out of your

wel | s now?

A. Best that | can recall, 2,000.

Q And the | owest?

A. Somewhere in the rage of 500.

Q Is that in your deeper well?

A.  Not necessarily, no. | can't renenber exactly
whi ch wel | s.

Q Have you noticed, with drip irrigation, that
yi el ds of onions increases?

A. It has a potential.

Q Have you noticed that that has happened or not?

A, Sone years, yes.

Q Wen you use drip irrigation, do you notice
that the plants are nore vigorous than when you didn't
use drip irrigation?

A No.

(Exhi bit 46 marked.)

46
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Q (BY MR HOFFMAN) Ckay. Show ng you

Exhi bi t 46.
Have you ever seen this docunent before?
A No.
Q It reports to be -- it purports to be a Water

Ri ghts Summary by owner, in the New Mexico office, the
state engineer. And listed on it are all the Sloans in
the world, it appears.
You're the Robert Sloan on this, on the

second page?

A. Second page.

Q There's -- are you different than Robert M
Sl oan?

A. Let's see. Based on the address, | nust be the
Robert M Sl oan, based on the nmiling address.

Q The which one?

A. Based on the nmailing address in the second,
third col um.

Q You're 1411 Archer Farm Road?

A, Yes, sir.

Q And what about Route 1, Box 231; is that you?

A. Used to be. They changed the address.

Q Oay. And | take it that Jackie Sloan is your
w fe?

A.  Yes.

[12/ 18/ 2018 9:35 AM Sl oan, Robert
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Q And how nany acres have you sought to have 5.5

acre-feet --

A. | don't renenber at this tine.

Q Can you give nme a ballpark figure? | mean, is

it 700 or is it 300, or a lot |ess?

A. 500, give or take.

Q ay.

MS. THOMPSON:  Thank you.

MS. BARNCASTLE: | forgot to ask you EP No.

1 if you have any questions.

MS. STEVENSON: No questions.
MS. BARNCASTLE: Ckay. So | think, with
we're done. W'Il read and sign.

(Proceedi ngs concluded at 12:19 p.m)

89
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Robert Sloan - December 18, 2018

CHANGES AND SIGNATURE

WITNESS NAME: ROBERT SLOAN

DATE OF DEPOSITION: December 18, |2018
PAGE LINE CHANGE REASON
Page 90
Veritext Legal Solutions

800-336-4000
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* Robert Sloan - December 18, 2018

I, ROBERT SLOAN,

have read the foregoing

deposition and hereby affix my signature that same is

true and correct, except as noted above.

A=

A

ROBERT SLOAN

THE STATE OF New Moxico )

COUNTY OF Doae. Ara_ )

Before me, Gasit. & INorvel |

; On

this day personally appeared ROBERT SLOAN
(or proved to me under oath or through

™o Dr‘\VQ_rs Liheonae

other document) to be the person whose na

subscribed to the foregoing instrument and

to me that they executed the same for the
congideration therein expressed.

Given under my hand and seal of

/3D day of _ TFebruoan ,
P,

2019.

e £ Yierusres

4 known to me

) (description of identity card or

e is
acknowledged

purposes and

office this

NOTARY PUBLIC IN AND FOR

THE STATE OF

tow cNagyeos

Commission Expires:

13 /be /22
V4

Page 91
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Robert Sloan - December 18, 2018

I N THE SUPREME COURT OF THE UNI TED STATES
BEFORE THE OFFI CE OF THE SPECI AL MASTER
HON. M CHAEL J. MELLOY
STATE OF TEXAS
Pl aintiff,
VS. Original Action Case
No. 220141
STATE OF NEW MEXI CO, and (Original 141)
STATE OF COLORADO

N N N N N N N N N N

Def endant .

REPORTER S CERTI FI CATI ON
DEPOSI TI ON OF ROBERT SLOAN
Decenber 18, 2018
That the deposition transcript was delivered
to M. Robert Hoffman.
That a copy of this certificate was served on
all parties and/or the w tness shown herein on

| further certify that pursuant to FRCP
Rule 30(f)(1) that the signature of the deponent:

______was requested by the deponent or a party
before the conpletion of the deposition and that
signature is to be before any notary public and returned
within 30 days fromdate of receipt of the transcript.

If returned, the attached Changes and
Si gnature Page contai ns any changes and the reasons

t her ef or e:

Page 92

Veritext Lega Solutions
800-336-4000
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Robert Sloan - December 18, 2018

______was not requested by the deponent or a
party before the conpletion of the deposition.
| certify that I am neither counsel for,
rel ated to, nor enployed by any of the parties or
attorneys in the action in which this proceedi ng was
taken, and further that | amnot financially or
otherw se interested in the outcone of the action.
Certified to by me this __ day of

2019.

ABI GAI L GUERRA, Texas CSR 9059
Expiration Date: 12/31/19
VERI TEXT LEGAL SOLUTI ONS

Firm Regi stration No. 571

300 Throcknmorton Street

Suite 1600

Fort Worth, Texas 76102

Phone: (817) 336-3042
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Robert Sloan - December 18, 2018

STATE OF TEXAS )

| hereby certify that the witness was notified

on , that the witness has 30 days or

(___ days per agreenment of counsel) after being
notified by the officer that the transcript is avail able
for review by the witness and if there are changes in
the formor substance to be made, then the w tness shall
sign a statenent reciting such changes and the reasons
given by the witness for nmaking them

That the witness' signature was/was not returned as

of

Subscri bed and sworn to on this, the
day of , 2019.

ABI (-E.AI L GUERRA, Texas CSR 9059
Expiration Date: 12/31/19
VERI TEXT LEGAL SOLUTI ONS

Firm Regi stration No. 571

300 Throcknorton Street

Suite 1600

Fort Worth, Texas 76102

Phone: (817) 336-3042

Page 94
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IN THE SUPREME COURT OF THE UNI TED STATES

BEFORE THE OFFI CE OF THE SPECI AL MASTER
HON. M CHAEL J. MELLOY

STATE OF TEXAS

Plaintiff,
Original Action Case
No. 220141

(Original 141)

VS.

STATE OF NEW MEXI CO,
and STATE OF COLORADO,

N N N N N N N N N N

Def endant s.

ER R R Ik Sk Ik Sk Ik Sk b b Sk bk Sk I Sk kS R Rk Sk Ik Sk Sk Sk S Sk b Sk b b Ik Sk b Sk kS Rk Ik Sk Ik Sk kS kI

ORAL DEPOCSI TI ON CF
JORCGE GARCI A

FEBRUARY 6, 2019

RR R R Ik Sk Sk Sk Sk Sk b b b bk S I S S IRk Ik Sk Ik Sk Sk S Sk b S kS kS Rk Ik Sk Ik Sk kS kb Sk Sk I i

ORAL DEPCSI TI ON of JORGE GARCI A, produced as a
witness at the instance of the Plaintiff State of
Texas, and duly sworn, was taken in the above-styl ed
and nunbered cause on February 6, 2019, from 8:34 a.m
to 10:59 a.m, before Heather L. Garza, CSR RPR in
and for the State of Texas, recorded by machine
shorthand, at the offices of LAS CRUCES UTILITIES, 680
North Mdtel Boul evard, Las Cruces, New Mexi co,
pursuant to the Federal Rules of G vil Procedure and
the provisions stated on the record or attached
hereto; that the deposition shall be read and si gned.

[2/6/2019 8:34 AM Garcia, Jorge
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FOR

FOR

FOR

APPEARANCES

THE PLAI NTI FF STATE OF TEXAS

Ms. Sarah A. Kl ahn

M. Francis M Goldsberry Il (via tel ephone)

SOVACH SI MMONS & DUNN

2701 Lawence Street, Suite 113
Denver, Col orado 80205

(720) 279-7868

skl ahn@omachl aw. com

THE DEFENDANT STATE OF COLORADO

M. Chad Wallace (via videoconference)
COLORADO DEPARTMENT OF LAW

1300 Broadway, 7th Fl oor

Denver, Col orado 80203

(720) 508-6281

chad. wal | ace@oag. gov

THE DEFENDANT STATE OF NEW MEXI CO.

M. David A Ronan

ROBLES RAEL ANAYA

500 Marquette NW Suite 700
Al buquer que, New Mexico 87102
(505) 242-2228

droman@ obl esr ael . com

- and-

M. Mchael A Kopp (via tel ephone)
TROUT RALEY

1120 Lincoln Street, Suite 1600
Denver, Col orado 80203

(303) 861-1963

nkopp@r out | aw. com

- and-

Ms. Shelly L. Dalrynple

STATE OF NEW MEXI CO

SPECI AL ASSI STANT ATTORNEY GENERAL
130 S. Capitol Street

Concha Ortiz Y Pino Building

Santa Fe, New Mexico 87504

(505) 827-6150

shel 1 y. dal rynpl e@t at e. nm us

[2/6/2019 8:34 AM Garci a,

Jor ge
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FOR

FOR

FOR

THE UNI TED STATES:

M. Janes J. Dubois

U S. DEPARTMENT OF JUSTI CE
999 18th Street, Suite 370
Denver, Col orado 80202
(303) 844-1375

j anmes. duboi s@isdoj . gov

- and-

Ms. Shelly Randel

U S. DEPARTMENT OF THE | NTERI OR
1849 C Street NW

Washi ngt on, DC 20240

(202) 208-5432

shel 1 y. randel @ol . doi . gov

G TY OF LAS CRUCES:

M. Jay F. Stein

STEI N & BROCKMANN, P. A

505 Don Gaspar

Santa Fe, New Mexi co 87505
(505) 983-3880

j f st ei n@ewrexi cowat er | aw. com

- and-

Ms. Marcia B. Driggers

LAS CRUCES CI TY ATTORNEY' S OFFI CE
700 North Main, Suite 3200

Las Cruces, New Mexi co 88004
(575) 541-2128

nmar cyd@ as- cruces. org

ELEPHANT BUTTE | RRI GATI ON DI STRI CT:

Ms. Samant ha R Barncastle
BARNCASTLE LAWFIRM LLC
1100 South Main, Suite 20
Las Cruces, New Mexi co 88005
(575) 636-2377

samant ha@?2o-1 egal . com
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FOR ALBUQUERQUE - BERNI LLO COUNTY WATER UTI LI TY
AUTHORI TY:

M. James C. Brockmann

STEI N & BROCKMANN, P. A

505 Don Gaspar

Santa Fe, New Mexi co 87505

(505) 983-3880

j cbrockmann@ewrexi cowat er | aw. com

FOR THE EL PASO COUNTY WATER AND | MPROVEMENT DI STRI CT:

Ms. Maria O Brien

MODRALL SPERLI NG ROEHL HARRI S & SI SK, P. A
500 Fourth Street N W

Al buquer que, New Mexico 87103

(505) 848-1800

nobri en@modral | . com

ALSO PRESENT:

M. Phil King

M. Ryan Serrano
Ms. Cheryl Thacker
Ms. Rhonda Di az
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EXAM NATI ON | NDEX
W TNESS: JORGE GARCI A

EXAM NATI ON
BY M5. KLAHN

S| GNATURE REQUESTED

REPORTER S CERTI FI CATI ON

PACE
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JORGE GARCI A,
havi ng been first duly sworn, testified as foll ows:
EXAMI NATI ON
BY MS. KLAHN:

Q Good norning, Dr. Garcia.

A Good norni ng.

Q My name is Sarah Klahn. | represent the
State of Texas. Could you state your nane for the
record and spell it, please?

A Jorge Garcia, J-ORGE GARCI-A

Q And your work address?

A Uility Center, 680 Mdtel Boul evard, Las
Cruces, New Mexi co.

Q VWhat's your position with the City of Las

Cruces?
A Director of utilities.
Q Have you had your deposition taken before?
A Yes.
Q In what matters?
A Litigation with another water conpany.
Q How | ong ago was that?
A Maybe four or five years. | don't know.

Q Ckay. Before that, had you had your
deposition taken?

A Not before those cases.

[2/6/2019 8:34 AM Garcia, Jorge
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Q Ckay. So you know you need to speak clearly
and not nod your head?

A Yes. Yes and no, yeah.

Q And if you have a question that you don't
understand -- if | ask a question you don't
under st and, please ask ne to clarify.

A Yes.

Q If there's a question pending on the table,
you cannot consult with your |awer, but as soon as
you answer the question, we can certainly take a
break. Gkay? And if you need a break at any tine,
l et nme know.

A Ckay. Thank you.

Q How | ong have you been the director of
utilities here?

A Since the spring of 2001.

Where did you work before that?
In the city. Here in the city utility.

Also in the utility?

> O »>» O

Yes.

Q So how | ong have you been with the City of
Las Cruces Uilities Departnment in any capacity?

A Approxi mately 29 years.

Q Where did you go to college?

A Utah State University.

[2/6/2019 8:34 AM Garcia, Jorge
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Section 2.11.1. It starts on Page 32 and goes to Page
33. This is the section of the 2017, 40-year plan in
which the city's concerns, | guess, about the 2008
operating agreenent are discussed. Do you have an
under st andi ng of the 2008 operating agreenent? Do you

know what | nean when | use that?

A Yes.
Q Do you have an understandi ng of --
A I'mnot an expert.
Q Well, no one is?
MS. BARNCASTLE: | disagree.
MS. KLAHN: Ckay. Possibly Phil King.
THE W TNESS: Probably Phil King.
MS. KLAHN: | got Maria here, too.
Q (BY M5. KLAHN) So the -- let's look at the
first full paragraph -- second full paragraph on Page

33. The first sentence says, "One inplication of the
operating agreenent is that supplenental irrigation
punpi ng to supply EBID | ands woul d i ncrease so that
groundwater levels in the lower Rio Grande basin in
general and the Mesilla Valley in particular would
decline rather than being roughly in equilibrium as
had been the case historically." Based on your
under st andi ng of the operating agreenent, is that

your -- would that be your characterization of it?

24
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A Well, | agree with this paragraph that the --
the concern of the city is really the long-terminpact
on groundwater supply, and it -- it appears to us
that -- that after 2008, there's been nore punping and
nore punping has led to some groundwater |eve
declines. To date, | have not seen a very
conpr ehensi ve eval uati on or nodelling of what the
long-term-- and |I'mtal king about 50 to a
hundr ed-year inpacts are -- that would give us peace
of mind or -- or, you know, give us better
under st andi ng of what is the inpact to groundwater.

Q So i ncreased agricultural punping in New
Mexi co you think will have an adverse effect on Las
Cruces water supplies in the lower Rio Grande in New
Mexi co, | shoul d have sai d?

A | think increased punping not only in New
Mexi co, but Texas and Mexico will affect the aquifer
so one big aquifer.

Q And what -- what will the effect be? Wat is
the effect you're concerned about ?

A The effect would be -- it could be declining
wat er | evels, water quality changes and all that. W
don't have a tool to date, | don't think, unless
m ssed it, that quantifies that. So, now, deeper

wells or | esser water quality | eads to treatnent,
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| eads to higher capital costs, higher operating costs,
hi gher rates. So that -- that's -- as a utility
manager, that's my worry. Not understandi ng the
long-termbig picture. Again, not five years and ten
years.

Q Ri ght.

A Tal ki ng about down the road.

Q Right. G ven your concerns, the '08
agreenent has been in place for ten years. Have you
taken any steps to chall enge groundwat er punping in
New Mexi co, either in adnministrative agencies or
adj udi cati on?

A Not -- not personally. | nean --

MR STEIN. Are you asking | ega
positions that were taken by the city?

Q (BY M5. KLAHN) Has the utility departnent
taken steps to object to increased agricultural
punmping in the last ten years?

A Not to object. | think the steps that we've
taken, and | think that is reflected in the lower R0
Grande group is tried to work together to | ook at the
big picture solution with the district and the pecan
growers and the row croppers and the city and county,
nmut ual domestics, et cetera. So those steps, we have

taken. Opposing, no.

26
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Q So if EBID could rely solely on surface water
diversions, would that result in an adverse effect on
Las Cruces, under the operating agreenent, | should
say?

MR. STEIN. Objection as to the
vagueness of the question.

THE WTNESS: | don't understand it.

MR STEIN. We'd have to determ ne what
period of record you're tal king about or what the fl ow
conditions are or the climactic conditions. | don't
think you can just ask that question as a generality
to cover every concei vabl e hydrol ogi ¢ condition of
surface flow.

MS. KLAHN: |s that an objection?

2

STEIN.  Yes.

MS. KLAHN:  And your objection is
over br oad?

MR. STEIN. |s vague and ambi guous.

MS. KLAHN: ['Il be nore specific. |If
you can state your objection briefly, then | can fix
the problemw th the question rather than having a | ot
of narrative.

MR STEIN. | was trying to be hel pful.

MS. KLAHN: Thank you so nuch.

MR STEIN. You're wel cone.

27
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cross-exam nation, but we will -- as yesterday, we
will object to any recalling of this w tness pursuant
to Provision 5.4 of the case managenent plan, which
states that if a deposition is not finished by the end
of business day, it will continue on the follow ng
busi ness day and each busi ness day thereafter, subject
to the availability of the witness. W have nade
Dr. Garcia available this entire week, and tine
linmtations otherwi se set by agreenent or order of the
special master, and | am not aware of any of those.
MS. KLAHN:  Thank you for your tine,
Dr. Garcia.
THE W TNESS: Thank you.

(The deposition concluded at 10:59 a.m)
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1 | N THE SUPREME COURT OF THE UNI TED STATES
2 BEFORE THE OFFI CE OF THE SPECI AL MASTER
HON. M CHAEL J. MELLOY
3
4 STATE OF TEXAS )
)
5 Plaintiff, )
) Original Action Case
6 VS. ) No. 220141
) (Original 141)
7 STATE OF NEW MEXI CQ, )
and STATE OF COLORADO, )
8 )
Def endant s. )
9
10

THE STATE OF TEXAS :

11 COUNTY OF HARRIS

12 |, HEATHER L. GARZA, a Certified Shorthand

13 Reporter in and for the State of Texas, do hereby

14 certify that the facts as stated by ne in the caption
15 hereto are true; that the above and foregoi ng answers
16 of the witness, JORGE GARCIA, to the interrogatories
17 as indicated were made before me by the said w tness
18 after being first duly sworn to testify the truth, and
19 sanme were reduced to typewiting under ny direction;
20 that the above and foregoing deposition as set forth
21 in typewriting is a full, true, and correct transcript
22 of the proceedings had at the tinme of taking of said
23 deposi ti on.

24 | further certify that I amnot, in any

25 capacity, a regular enployee of the party in whose
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behal f this deposition is taken, nor in the regul ar
enploy of this attorney; and | certify that | am not
interested in the cause, nor of kin or counsel to

ei ther of the parties.

That the anpunt of tinme used by each party at
the deposition is as foll ows:
KLAHN - 01:52:59
STEIN - 00:00: 00
ROMAN - 00: 00: 00
DUBO S - 00:00: 00
BARNCASTLE - 00: 00: 00
BROCKMANN - 00: 00: 00
WALLACE - 00:00: 00

22353330

G VEN UNDER MY HAND AND SEAL OF OFFI CE, on
this, the 25th day yf Tobkri-err 2010

l- LE&’&%E“*&:&%A%

HEATHER L. GARZA, CSR, RPR, CRR
Certification No.: 8262

Expiration Date: 12-31-19

VERI TEXT LEGAL SOLUTI ONS

Firm Regi stration No. 571

300 Throcknorton Street, Suite 1600
Fort Worth, TX 76102

1- 800- 336- 4000
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IN THE SUPREME COURT OF THE UNI TED STATES

BEFORE THE OFFI CE OF THE SPECI AL MASTER
HON. M CHAEL J. MELLOY

STATE OF TEXAS

Plaintiff,
Original Action Case
No. 220141

(Original 141)

VS.

STATE OF NEW MEXI CO,
and STATE OF COLORADO,

N N N N N N N N N N

Def endant s.

ER R R Ik Sk Ik Sk Ik Sk b b Sk bk Sk I Sk kS R Rk Sk Ik Sk Sk Sk S Sk b Sk b b Ik Sk b Sk kS Rk Ik Sk Ik Sk kS kI

ORAL DEPOCSI TI ON CF
ESTEVAN LOPEZ

MAY 7, 2019

RR R R Ik Sk Sk Sk Sk Sk b b b bk S I S S IRk Ik Sk Ik Sk Sk S Sk b S kS kS Rk Ik Sk Ik Sk kS kb Sk Sk I i

ORAL DEPGCSI TI ON of ESTEVAN LOPEZ, produced as a
witness at the instance of the Plaintiff State of
Texas, and duly sworn, was taken in the above-styl ed
and nunbered cause on May 7, 2019, from9:06 a.m to
2:21 p.m, before Heather L. Garza, CSR, RPR, in and
for the State of Texas, recorded by machi ne short hand,
at the DRURY PLAZA HOTEL SANTA FE, 828 Paseo De
Peralta, Santa Fe, New Mexico, pursuant to the Federal
Rul es of Civil Procedure and the provisions stated on
the record or attached hereto; that the deposition
shall be read and si gned.
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FOR

FOR

FOR

APPEARANCES

THE PLAI NTI FF STATE OF TEXAS:

Ms. Sarah A. Kl ahn

SOVACH SI MMONS & DUNN

2701 Lawence Street, Suite 113
Denver, Col orado 80205

(720) 279-7868

skl ahn@omachl aw. com

THE DEFENDANT STATE OF COLORADO

M. Chad Wallace (via tel ephone)
COLORADO DEPARTMENT OF LAW
1300 Broadway, 7th Fl oor

Denver, Col orado 80203

(720) 508-6281

chad. wal | ace@oag. gov

THE DEFENDANT STATE OF NEW MEXI CO.

M. David A Ronan

ROBLES RAEL ANAYA

500 Marquette NW Suite 700
Al buquer que, New Mexico 87102
(505) 242-2228

droman@ obl esr ael . com

- and-

M. Mchael A Kopp (via tel ephone)
TROUT RALEY

1120 Lincoln Street, Suite 1600
Denver, Col orado 80203

(303) 861-1963

nkopp@r out | aw. com

[5/7/2019 9:06 AM Lopez,

Est evan




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FOR

FOR

THE UNI TED STATES:

M. R Lee Leininger (via tel ephone)
U S. DEPARTMENT OF JUSTI CE

999 18th Street, Suite 370

Denver, Col orado 80202

(303) 844-1364

| ee. | ei ni nger @Qisdoj . gov

- and-

Ms. Shelly Randel

U S. DEPARTMENT OF THE | NTERI OR
1849 C Street NW

Washi ngt on, DC 20240

(202) 208-5432

shel 1 y. randel @ol . doi . gov

ALBUQUERQUE - BERNALI LLO COUNTY WATER UTI LI TY

AUTHORI TY:

FOR

FOR

M. James C. Brockmann

STEI N & BROCKMANN, P. A

505 Don Gaspar

Santa Fe, New Mexi co 87505

(505) 983-3880

j cbrockmann@ewrexi cowat er | aw. com

THE EL PASO COUNTY WATER AND | MPROVEMENT DI STRI CT:

Ms. Sarah M Stevenson

MODRALL SPERLI NG ROEHL HARRI S & SI SK, P. A
500 Fourth Street N W

Al buquer que, New Mexico 87103

(505) 848-1800

sms@modral | . com

ELEPHANT BUTTE | RRI GATI ON DI STRI CT:

Ms. Samantha R Barncastle (via tel ephone)
BARNCASTLE LAWFIRM LLC

1100 South Main, Suite 20

Las Cruces, New Mexi co 88005

(575) 636-2377

samant ha@?2o-1 egal . com
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EXAM NATI ON | NDEX

W TNESS: ESTEVAN LOPEZ

EXAM NATI ON PAGE
BY MS. KLAHN 5
BY MR LEI NI NGER 76
FURTHER EXAM NATI ON
BY MS. KLAHN 106
S| GNATURE REQUESTED 115
REPORTER S CERTI FI CATI ON 116
EXH BI T | NDEX
PAGE
EXH BI T 125 8
Letter dated May 12, 2003
EXH BI T 126 a
Excerpt from Ri o Grande Conpact
Conmmi ssi on 65th Annual Meeting dated
March 25, 2004
EXH BI T 127 3
Summary of Ri o Grande Conpact Conmi ssion
75th Annual Meeting dated March 20, 2014
EXH BI T 128 3
Summary of Ri o Grande Conpact Conmi ssion
67t h Annual Meeting dated March 23, 2006
EXH BI T 129 3
Excerpt from Transcript of Ri o G ande
Conpact Conmi ssion 67th Annual Meeting
dated March 23, 2006
EXH BI T 130 j(0:]
Texas's Conpl ai nt
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ESTEVAN LOPEZ,
havi ng been first duly sworn, testified as foll ows:
EXAMI NATI ON
BY MS. KLAHN:

Q Good norni ng.

A Good norni ng.

Q Whul d you state your nane for the record?

A Est evan Lopez.

Q I'm Sarah Klahn. |'m here today on behal f of
the State of Texas. You're here for your deposition.
Wul d you identify your place of enploynent?

A | amretired.

Q Your contact address, whether it's residence
or office or whatever?

A My residence address is P.O Box 302 Penasco,
New Mexi co 877553.

Q Ckay. M. Lopez, have you been deposed

bef ore?
A I have.
Q In what matters?
A | don't recall all of them | think --
Q Mul tiple tinmes?
A Yes.
Q Ckay. So you know the drill?
A Pretty nuch.
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38
Peggy Barroll, Rolf Schm dt-Petersen, Nabil Shafik.

Q After the draft regul ati ons were conpl et ed,
are you aware of any neetings with outside groups in
whi ch comments were requested?

A If there were any, | don't recall.

Q Is that the sort of thing you would have been
involved inif it was happening or mght that have
been handl ed by other staff?

A It could have been either.

Q Do you recall if the -- well, let's |eave
that for now.

MS. KLAHN: Let's mark this exhibit. |
vi ew depositions as pot |atches where you get to take
away nore than you brought.

MR. ROVAN: And you get to fly back with
| ess than you cane.

MS. KLAHN: Exactly.

(Exhi bit Nos. 128 and 129 were nmarked.)

Q (BY M5. KLAHN) So you' ve been handed two
exhibits. Oneis -- the first one is Exhibit 128,
which is, | think -- does it ook like this
(indicating)?

A It does. Identical.

Q March 23rd, 2006, 67th annual neeting of the

Ri o Grande Conpact Conmission in El Paso, Texas. This
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i s another one of those neeting sunmaries. And
Exhibit 129 is an excerpt fromthe transcript fromthe
March 23rd, 2006, neeting in El Paso that Exhibit 128
refers to. The Bates nunbers unfortunately on Exhibit
129 got cut off, but I think it's New Mexico 15890,
and | will try and check that -- no, that's not true.
It's 15 -- we can figure it out here. | think it's
15800 New Mexico. Let's |look at Exhibit 129 first.
Just take a look at that, and I"'mgoing to ask you to
focus on our first questions on what woul d be one,
two, three, four, five pages in. So it's the third
actual physical page, but it's five printed pages in.
But take a |l ook at the whole thing. As | say, it's an
excer pt.

A You want ne to review the whol e thing?

Q Yeah. But | would focus on the fifth page.

A ( Conpl yi ng) .

Q So | want to focus on, as | said, the fifth
physi cal page. There 's a sentence -- there's a
par agraph that starts, "Now, for the Rio G ande water
quality issues," and goes on, "Since 2001, ny staff
has focussed on increasing the stakes and
under st andi ng of water quality issues in the Rio
Grande, including issues Texas previously identified

as concern within the Rio Grande project." Are you
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fam liar with what i ssues Texas woul d previously
identified as a concern within the Rio Gande project?

A Ceneral |y speaki ng, yes.

Q Can you tell ne about those?

A | believe that Texas had asserted that
salinity inthe -- in the water they were receivVving
was increasing as a result of water uses in New
Mexi co.

Q The next sentence in the paragraph
says, "W've been working in the lower Ri o Grande, and
it currently" -- | apologize. | don't think this
court reporter was as good as ours. "W've been
working in the lower Rio Grande in currently
under st andi ng of the issues and to conduct different
field work." What's your recollection of the efforts
that the state was making in the 2006 tinme frame to

under stand the i ssues and conduct field work?

A Well, just generally speaking, | think we
were doi ng what we could to -- to identify the sources
of salinity, and so -- so the specifics, | don't
recall. There was a -- there was -- there was a

pretty broad-rangi ng technical work that was goi hg on

in--in the basin, and -- but it was geared toward
real |y having an understanding of -- of what the
sources of -- of any perceived increase of the

40
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salinity m ght be.
Q Did you -- do you recall if the agency relied
on in-house technical people or did they hire a
contractor to work on the field work?
A So typically, we -- we did both.

Q Who woul d the contractor have been; do you

know?
A In -- for this specific instance?
Q (Noddi ng head.)
A | don't recall
Q VWhat contractor did the agency use when you

were director for water quality generally in the

state? D d you have one?

A W used quite a few contractors, and |I'm not
sure that | could identify the specific -- even a
specific one for water quality. | nean, we hired a
nunber of geohydrol ogy experts, and | -- | don't

recall who specifically was working on salinity
i ssues.

Q During the tine you were director at |1SC, was
salinity an issue in any other river basins that you
recall in New Mexico?

A VWell, not in New Mexico, but it was a -- a
river in which we have an i nterest, the Col orado

River. It was -- it was a very substantial salinity
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programon t he Col orado Ri ver.
Q But ot her than the Col orado and the Rio
Grande, any other rivers that you recall dealing with
water quality issues?

A Wthin New Mexico?

Q Yeah.
A Yeah. On the Pecos, we -- we dealt with
water quality issues. | don't recall any other

specifics -- no, | take that back. W dealt with
water quality issues on the -- on the Canadi an Ri ver,
as wel | .

Q Okay. Now, the water quality investigations
that the agency was doing on the Rio Grande in this
time frame, did they involve attenpting to understand
the fate and transport of salinity?

A I don't understand what you're asking.

Q Ckay. Let nme take a step back. Do you know
what the nature of the field work was that was bei ng
done? You've described generally that you were
| ooki ng for sources of salinity, but do you have any
further understandi ng of what additional types of
field work was bei ng done related to that?

A So sonething that |"'mre -- renenbering, and
it's sonewhat of a vague recollection, but it had to

do with, as | recall, we were doing transects of the
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river at various points, and through sone of that
work, we were able to identify that the -- the water
flowed -- basically it cane up to the surface in
certain areas and then fl owed deep i nto basi ns and
then ki nd of accunul ated. So the -- the groundwater
and the surface water connection was such that the

wat er was fl owi ng deep into the basin and surfacing

and -- and in certain instances, it was quite old
salinity that was showing up in -- you know, as it

fl oned down -- down the river. That's, again, kind of
a vague recollection that | had -- that | have about
that, but --

Q When you say "old salinity," you nean old in
ternms of the chem cal fingerprint of the salinity?
A Yeah.
Q kay. Do you know if a report was produced
about salinity issues?
A | can't renmenber a specific report, but
al nost certainly there was.
Q Do you recall if the salinity issue was
di scussed within a coalition or community of folks
i ncl udi ng representatives of Texas and EBI D?
A | believe there was. And -- so in the

context of kind of the engi neer advisors and -- on the

Ri o Grande Conpact, there was interest based on --
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based on our experience and work on managi ng and
under st andi ng salinity i ssues on the Col orado Ri ver,
there was an interest in trying to set up the sane
sort of program-- collaborative program between the
states and water users on the Ro Grande. | --

can't give you dates. | can't give you who was there
or anything else, but | do recall discussions of that
nat ur e.

Q Prior to your |eaving office, do you recall
if there was any resolution of the salinity issues?

A So nmy recollection is that there was -- there
seenmed to be a -- a consensus view that the whatever
salinity was bei ng experi enced was natural --
natural ly occurring and not due to New Mexico's
activities, and there was also a -- | don't know t hat
| would call this a resolution, but I think there was
a agreenent anongst the states that they would work to
set up a salinity type forumto deal with those issues
t hat woul d be col | aborati ve as between the states and
i ncl ude water users to the extent that they wanted to.

Q And when you said that the salinity was
natural and not due to New Mexico's activities, what
New Mexi co activities are you tal ki ng about there?

A Well, | think the -- the -- the assertion by

Texas was that -- that the agricultural activities in
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New Mexi co were basically concentrating salinity
before it got to Texas.

Q And just to make sure | understand, you don't
recall the nature of the field work, but you do
recall -- you believe that there was a consensus that
it was naturally occurring?

A Yes.

Q Ckay. On Exhibit 128, this is a summary of
the sanme neeting that we were just reading fromthe
transcript. I'mgoing to ask you to focus -- this is
anot her one in which the Bates nunbers are totally cut
off, so | apologize for that. This is R o G ande
Conpact Conmi ssi on 67th Annual Meeting, March 23rd,
2006, El Paso, Texas. This is the entire docunent.
How woul d you -- as a forner engi neer advisor, how
woul d you refer to this docunent? How would you

characterize it? Is it mnutes of the neeting?

A | don't think it's m nutes, per se.
Q No?
A As you've said, | think it's nore of a

summary of the proceedi ngs.

Q Ckay. Because | see at the back, there's a
space for the conmissioners to sign and so these are
not -- this wasn't signed, but | just wondered what to

call it. 1'mgoing to ask you to focus on Page 4.
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Al so, before we get to questions, though, | would note
that on Page 6, there's sone underlining, which was in
t he document when we received it. | don't know what
that -- where that cane from but it's not mne

So on Page 4, the third paragraph down
starts, "Conm ssioner D Antonio discussed Rio G ande
water quality issues." Wy don't you take a m nute

and revi ew t hat ?

A Tell ne again where.

Q Third paragraph on Page 4.
A Ckay.

Q Are you ready?

A (Noddi ng head.)

Q The paragraph -- third paragraph on Page 4,
the |l ast sentence -- well, first of all, the third
par agraph on Page 4 basically is a sumary of the
transcript sections we read in Exhibit 129. The | ast
sentence says, "He" -- referring to Commi ssi oner
D Antonio -- "indicated that the New Mexi co engi neer

advi sor and staff would work with the other engi neer

advi sors to study the issue" -- the water quality
issue -- "and bring a recommendation to the
comm ssion.” You were the engi neer advisor for New

Mexico at that tine, were you not?

A | believe so. | -- 1 don't recall exactly
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when | stopped serving in that capacity, but | --

Q What dates do you believe you were engi neer
advi sor ?

A Probably 2003 to about 2008 or so, but --

Q Who took over after you?

A Rol f Schm dt - Pet ersen di d.

Q kay. Do you recall in the context of the
sentence that we were just tal king about in Exhibit
128, do you recall working with the other engineer
advi sors to bring a recommendation to the conmi ssi on

on water quality issues?

A Yes.

Q What do you recall about that?

A Pretty much what | told you earlier.

Q Ckay.

A That -- that we had worked on trying to
establish -- | don't recall what we called it, but
the -- the anal og on the Col orado Ri ver was the

salinity control forumand the salinity control --

there's two of them

Q Ri ght .
A W were trying to nodel our -- our
col |l aborative activities on -- on the Col orado R ver's

salinity activities. So there was work done to try

and set that up to formalize that and to establish an
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ongoi ng group that would -- that would track those and
try and mtigate salinity -- salinity inputs.
Q So even though your -- your recollection is

that the consensus was the salinity was naturally
occurring, the engi neer advi sors were commtted to
trying to resolve the salinity issues?

A Certainly to mininize their inpacts. | don't
know t hat they're resol vabl e.

Q Was there any discussion of constructing a
treatnent plant?

MR, ROVAN. (Cbject to form just in

terns of anong who?

Q (BY M5. KLAHN) Was there any di scussion
anongst the engi neer advisors of constructing a

treatnent plant?

A I don't recall any such discussion, but there
coul d have been. | -- 1 don't recall any.
Q Do you recall the -- a treatnent plant as

somet hi ng that any group involving the salinity
i ssues, excluding counsel, would have been di scussing
to-- 1 think that's a really, like, totally confusing
question. Let me withdrawthat. |t was actually just
going to be a test for you.

Is the treatnment -- was the treatnment plant

ever discussed with anybody, excluding counsel, as a
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resolution of the salinity issues?

A If it was, | don't recall that. | don't
recall that being one of the outcones of this, but
that doesn't nean it didn't happen

Q Ckay. Are you familiar with the 2008
operating agreenent?

A Ceneral ly, yes.

Q Did you have any invol venent in the
state's -- developing the state's positions about the
2008 operating agreenent?

A Yes.

Q What invol venent was that?

A VWhat are you asking for? Wat are you asking
for?

Q Di d you oppose the 2008 operating agreenent
when you were director of |SC?

A Utinately, yes. Not initially.

Q Wiy not? Why not initially?

A My recollection of this is that, you knhow,
there had been a | ong-running kind of |owleve
conflict, and at tinmes, not all that |low |evel, but --
but there -- a long-running conflict between EBID and
EB No. 1 as to exactly how the -- how the project was
operated, and in -- that was ongoi ng probably the

entire time that | was -- at |least until 2008, and in
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in a standoff as far as all that, but that's -- that's
where we're at.
MR ROVAN: | think that's reasonabl e.

MS. KLAHN: Ckay. Fair enough. That's

THE REPORTER: Does everybody want a
copy of the transcript?

MS. STEVENSON.  Final .

MR. BROCKMANN:  Fi nal

MS. KLAHN: Could we get a draft?

MR, ROVAN: Yes. W'IlIl do the rough
t 0o.

MR WALLACE: This is Chad. 1'Ill take a
final, please.

MS. BARNCASTLE: This is Samantha. |
would also like a final only.

MR LEINNNGER. |'msure we would want a
final.

THE REPORTER: Y'all have been getting
drafts.

MR, LEININGER: Okay. Then that's our
standi ng order, yes, please.

(The deposition concluded at 2:21 p.m)
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