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SUPREME COURT OF THE UNITED STATES
NO. 141, ORIGINAL

STATE OF TEXAS,
PlaintifTf,
VS. VOLUME XVIII

STATE OF NEW MEXICO
AND STATE OF COLORADO,

v o/ o\ N\ N\ N\

Defendants.

TRANSCRIPT OF PROCEEDINGS

The above-entitled matter came on for HEARING
before HONORABLE MICHAEL A. MELLOY, SPECIAL MASTER,
held REMOTELY via Zoom, on NOVEMBER 9, 2021,
commencing at 11:02 a.m.;

Proceedings reported by Certified Shorthand
Reporter and Machine Shorthand/Computer-Aided
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JUDGE MELLOY: Looks like we have
everyone. Are we ready to go? Again, this is 1In
Original No. 141, Texas versus New Mexico, Colorado,
and the United States. Let me ask the parties who
will be appearing for this witness to enter their
appearance, please. For -- Ms. Klahn for Texas; is
that right?

MS. KLAHN: No, Your Honor. It"ll be
Mr. Goldsberry with this witness. 1 just have a
preliminary matter after you take appearance.

JUDGE MELLOY: Okay. Mr. Goldsberry, do
you want to enter your appearance?

MR. GOLDSBERRY: Good morning, Your
Honor. Francis Goldsberry for the State of Texas.

JUDGE MELLOY: Then for New Mexico,

Ms. Thompson?

MS. THOMPSON: Lisa Thompson for the
State of New Mexico. Good morning.

JUDGE MELLOY: Mr. Dubois for the United
States.

MR. DUBOIS: Good morning, Your Honor.
James Dubois for the United States.

JUDGE MELLOY: Mr. Hartman?

MR. HARTMAN: Yes, Your Honor. Preston

Hartman for the State of Colorado.
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JUDGE MELLOY: All right. Before we
start with the witness, what"s your issue, Ms. Klahn?

MS. KLAHN: Your Honor, Texas would like
to move the deposition designations of Cheryl Thacker,
who was a 30(b)(6) witness for the State of New
Mexico, and we"d like to move that into evidence.
It"s marked as Texas Exhibit 1215, and we"d also like
to ask permission to file an amended exhibit list,
which would include this exhibit as well as some
marked during Dr. Miltenberger®s testimony back at the
beginning of the trial.

JUDGE MELLOY: Just a second.

MS. THOMPSON: Your Honor, could 1
respond, please?

JUDGE MELLOY: Just one second, please.
Okay. 1215, and what did you say about an amendment
to that?

MS. KLAHN: Well, 1t"s not on the --
It"s not on the current Texas exhibit list, which ends
at Texas 1209. We marked two exhibits during
Dr. Miltenberger®s examination back in October, and
then there®s several other deposition designations,
which we"re not introducing today. Ms. Thacker®"s is
deposition designation marked Texas 1215 and so we

just wanted to also ask for permission to file an
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amended exhibit list that would reflect those
additional, 1 think, six exhibits.

JUDGE MELLOY: Tell me again, who is Ms.
Thacker? What i1s her role?

MS. KLAHN: Yeah, Ms. Thacker i1s an
employee of Mr. Serrano"s at the District 4 Office of
the State Engineer, and she was i1dentified by the
State of New Mexico under Rule 30(b)(6) as someone
knowledgeable about administrative matters and state
law and related issues, and we feel like this iIs an
opportune time to Introduce that testimony because of
Mr. Serrano®s testimony today.

JUDGE MELLOY: All right. Okay. Ms.
Thompson, you can respond.

MS. THOMPSON: Thank you, Your Honor. |1
wanted to just alert the Court that we had no notice
of this request from Texas. This has been an ongoing
Issue that 1 understand particularly Ms. Dalrymple has
been addressing for the State of New Mexico. We do
have objections to their designations. We had counter
designations, and my understanding i1s that there was
an agreement to hold off submitting these until later
time, potentially even until the spring. Again, there
was no notice of this today whatsoever, and we have

not reviewed -- gone back to review that designation
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or our counter designhations at this time.

MS. KLAHN: May 1 be heard, Your Honor?

JUDGE MELLOY: You may.

MS. KLAHN: Under Rule 32(a)(3) a
30(b)(6) deposition can be used for any purpose
including being introduced at this point iIn trial.
Ms. Thompson iIs correct, there®"s been an ongoing
dispute about whether Ms. Thacker®s testimony was
replaced or supplemented by a subsequent witness,
Dr. Barroll; however, we"ve been trying to get some
concrete evidence of such agreement to withdraw Ms.
Thacker®s testimony since September, and we"ve not had
any communication from counsel with New Mexico on this
Issue, even though 1t was asked for at least several
weeks ago. |1 don"t -- we don"t think 1t exists. We
think that there®s just a disagreement about how the
scope of these two witnesses may or may not overlap,
and currently, what we have iIs designations and
counter designations, which are reflected In Texas
1215, and i1t"s -- and we are not planning to call Ms.
Thacker at trial. So there"s no reason to delay
introducing this exhibit.

JUDGE MELLOY: Are you objecting to the
counter designations?

MS. KLAHN: No.

Worldwide Court Reporters, Inc.
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JUDGE MELLOY: So do you have a
substantive objection, Ms. Thompson, or iIs it just
procedural?

MS. THOMPSON: My understanding, Your
Honor, i1s that 1t"s both, that there has been written
agreement between Ms. Dalrymple and Mr. Deitchman from
Texas. A group of attorneys that this designation
will be held off while there were some objections
worked out. My understanding is there were ongoing
communications that we"re happy to submit to the Court
to -- to prove those ongoing communications so this,
for us, 1s a complete surprise when Ms. Dalrymple has
been working diligently with Mr. Deitchman on working
out these objections and these designations, and we"d
be happy to go ahead and collect those communications
and file with them -- with you today.

MS. KLAHN: Your Honor, there®s no more
meet and confer to do here. We"ve been meeting and
conferring with New Mexico on this issue, as | said,
for several months, and there®s no resolution. They
are free to, 1 guess, fTile something 1f they want to
file something, but we don"t see that any more
discussion on this is going to resolve anything, and I
think Mr. Dubois can perhaps speak to the issue of the

specific issue that New Mexico objects to, Your Honor.
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They say that -- that Ms. Thacker®s testimony was,
quote, replaced by Dr. Barroll®s testimony, who was
subsequently designated as a 30(b)(6) witness. She
testified about a month after Ms. Thacker did. We
don®"t have an objection to the i1dea that Dr. Barroll®s
testimony may supplement Ms. Thacker®s testimony, but
there®s no -- there®s literally no evidence that there
was some agreement that this testimony should®ve been
replaced, so we want to submit Ms. Thacker®s
testimony. We think 1t"s appropriate.

JUDGE MELLOY: Well, 1™m not -- I want
to look at it before 1 make a final decision, but let
me take a look at the testimony, but let"s proceed
with our -- the witness today.

MS. KLAHN: Thank you.

JUDGE MELLOY: All right. Well, let me
ask this question. Did you anticipate -- 1°1l1 ask —-
well, either Ms. Klahn or Mr. Goldsberry. Do you
anticipate using 1215 to cross-examine the New Mexico
witness, Mr. Serrano?

MR. GOLDSBERRY: No, Your Honor.

JUDGE MELLOY: Okay. All right. Very
good. All right then. Ms. Thompson, you may call
your witness.

MS. THOMPSON: Thank you, Your Honor.
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The State of New Mexico calls Ryan Serrano.

JUDGE MELLOY: Mr. Serrano, I need to
swear you as a witness. Would you raise your right
hand, please? Do you swear or affirm that the
testimony you"re about to give would be the truth, the
whole truth, and nothing but the truth?

THE WITNESS: 1 do.

JUDGE MELLOY: All right. Mr. Serrano,
I need to go over -- well, Tirst of all, let me ask
you to state and spell your name for the record.

THE WITNESS: It"s Ryan John Serrano.
That"s R-Y-A-N, J-0-H-N, S-E-R-R-A-N-O.

JUDGE MELLOY: And as | started to say,
Mr. Serrano, I need to go over a couple of the ground
rules we review with each of the witnesses. First,
let me ask you: [Is there anyone iIn the room with you
during your testimony?

THE WITNESS: There i1s not.

JUDGE MELLOY: Do you have any documents
available to you, other than the exhibit books?

THE WITNESS: No, sir.

JUDGE MELLOY: And then finally, 1 need
to advise you that you®"re not allowed to have any
communication devices available during your testimony,

including 1Phones, i1Pads, laptops, et cetera, with
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e-mail or texting capability or anything of that
nature. Do you understand?

THE WITNESS: Yes, sir.

JUDGE MELLOY: All right. So before we
start the examination, let"s talk about the exhibits.
On the Texas list, we have Joint Exhibits 467, 468,
474, which we show all as having been previously
admitted, and then we have New Mexico 162, 162A, 163
-- excuse me, 263, New Mexico 263, New Mexico 428, New
Mexico 429, and New Mexico 431, which 1s also the same
as US-485, all which are A exhibits and will be
admitted. And we have New Mexico 432, which is the
same as US-489, New Mexico 433, New Mexico 465, which
IS the same as US-486, which will be admitted as A
exhibits. Then we have New Mexico 486 and New Mexico
538, both of which are A exhibits and will be admitted
-— and will be admitted. Then we have New Mexico 4 --
excuse me -- 542, and on the exhibit list, there®s a
parenthesis, use Colorado 004, but our records don"t
show that they®"re the same. Can anybody explain that
or do you know what"s going on there?

MR. DUBOIS: Your Honor, 1 think that
might simply be an error in the exchange of
information. 1 think that 542 and Colorado -- New

Mexico 542 and Colorado 4 are not the same document,
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and 1 believe 1t"s New Mexico 542 that they want to
admit.

MS. THOMPSON: And that"s correct.

JUDGE MELLOY: Colorado 4 i1s a huge
document. So, okay, we can ignore Colorado 47

MR. DUBOIS: Yes.

JUDGE MELLOY: All right. Then New
Mexico 542 i1s admitted. New Mexico 612, New Mexico
669 and 670 are all A and will be admitted. New
Mexico 674, which i1s the same as US-422 i1s an A and
will be admitted. New Mexico 757, 762, 785, and 786
are all A and will be admitted. New Mexico 789, 793
are both A and will be admitted. New Mexico 807,
which 1s the same as Texas 843, i1s an A and will be
admitted. New Mexico 879 and 879A are both A and will
be admitted. New Mexico 927, 929, and 939 are all A
and will be admitted. New Mexico 2083 i1s an A and
will be admitted. New Mexico 2376 is an A and will be
admitted and then New Mexico Demonstrative 29, 53, 54,
55, 56, and 57 are all As and will be admitted, same
with New Mexico Demonstrative 58 and 59 will be
admitted, and then Texas 830 and 838 are demonstrative
and will also be admitted. Cross-examination, Texas
826 and 829 are A and will be admitted, and I think
that 1s 1t. Did I miss anything?
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MR. DUBOIS: Your Honor, also on that --
on the -- on the cross-examination list was New Mexico
710, which was an A exhibit, but the United States 1is
withdrawing that one from consideration. On further
consideration, there was nothing particularly
interesting In 1t so we"re withdrawing 710.

JUDGE MELLOY: Okay. 710 is withdrawn.
All right. Anything else? All right. Then Ms.
Thompson, you may proceed with your examination.

MS. THOMPSON: Thank you, Your Honor.

RYAN SERRANO,
having been first duly sworn, testified as follows:
DIRECT EXAMINATION
BY MS. THOMPSON:

Q. Good morning, Mr. Serrano.

A Good morning.

Q. Mr. Serrano, what"s your current professional
title?

A I*"m currently the Lower Rio Grande Water
Master.

Q. Where 1s your office located?

A. We are located at 1680 Hickory Loop, Suite J
in Las Cruces, New Mexico.
Q. Mr. Serrano, what 1s a water master In New

Mexico?
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A. A water master generally i1s charged with
overseeing the apportionment, measurement, and
distribution of waters within the water master
district.

Q. And are there other water masters in New
Mexico throughout the state, other than just in the
Lower Rio Grande or what 1*1l refer to as the LRG?

A. Yes, there are. There are several.

Q. And then looking at Page 2 of our
demonstrative exhibit, where does a water master®s
authority derive from?

A. There are a couple different locations.
Primarily, i1t derives from statute, and you can see
here 1n that first bullet point, state statute is
referenced there, 72-3-2, and then the next two bullet
points, that comes from New Mexico Administrative
Code, so New Mexico Administrative Code is iIntended to
further refine the previous statute so there"s --
there®s other additional duties identified iIn
administrative code.

Q. Mr. Serrano, for today at a high level for
now, what have you been asked to testify to, what
topics?

A. Metering and measurement, as well as what we

do to report, some enforcement and compliance issues,
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as well as some general administrative iIssues.

Q. Okay. So we"re going to talk about in detail
those topics you just mentioned, but I want to First
just briefly go through your professional background.
So looking at Slide 3 on your demonstrative, on the
left-hand side, 1If you could just walk us through your
education first, please.

A. Yes. So | attended high school 1n Santa
Rosa, New Mexico. There"s only one high school there,
very small town. While I was in high school, 1 was
enrolled in a few classes at Luna Community College,
completed those courses, and they -- those credits
transferred to New Mexico State University, where |
attended and received a degree, a bachelor of science

In geography and a minor in geographic information

systems.

Q- Did you work anywhere during your time in
college?

A. Yes. | was very fortunate my junior year to

have gotten a paid internship with the Office of the
State Engineer in 2007.
Q. And how many years did you work as an intern?
A. Two years.
Q. And what did you do after you graduated from

college?
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A. After | graduated, again, | was very
fortunate enough to have a position available at the
State Engineer®s Office, and 1 applied for 1t as an
assistant water master, went through that interview
process, and was selected as the candidate.

Q.- How long did you hold that position?

A From 2009 through 2012.

Q. And then what position did you acquire after
being assistant water master?

A In 2012, the water master at the time took a
different position in the office, and his -- that
position was opened. | applied for it and, again, was
the selected candidate.

Q. So how long have you been the Lower Rio
Grande Water Master now?

A. Since 2012, so going on ten years.

Q. Okay. Let"s turn to the demonstrative, Page
4. The header on this demonstrative i1s, "The Lower
Rio Grande Water Master District, the Geographic
Boundary.”™ The map on the left, 11l just represent
for the Court, i1s also Exhibit New Mexico 669, and the
one on the right i1s Demonstrative -- New Mexico
Demonstrative 57, both of which have been admitted.

Mr. Serrano, do you recognize those two maps?

A. Yes, | do.

Worldwide Court Reporters, Inc.
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Q. And are both of these maps official records
of the State Engineer*"s Office?

A Yes, they are.

Q- And then the map on the right, even though
It"s demonstrative, you also use that map in your
annual reports; i1s that right?

A That®"s correct. And 1 think the version of
the map shown here on the screen on the right-hand
side 1s directly pulled from one of our annual
reports.

Q. So using the map on the left, just to start
with, would you please describe the geographic area
covered by the water master district in the LRG?

A. Sure. So the water master district Is a
pretty large district. It encompasses approximately
4,200 square miles. Starting at its northern extent,
you can see there on the map at the base of Elephant
Butte Reservoir down to i1ts southern extent at the
Texas and New Mexico state boundaries and then, also,
the i1nternational boundary with the country of Mexico,
and from east to west, i1t goes -- you can see pretty
clear there on that map at the east, i1t"s bounded by
the Organ Mountains there, and to the west, on the
West Mesa in Las Cruces and up into parts of the black

range and the Gila National Forest.
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Q. Does the Lower Rio Grande Water Master
district include other basins besides the LRG Basin?

A. It does. So specifically, there"s two
additional administrative basins that are included.
The first being the Hot Springs administrative basin,
and you can see here on the map In the very far
northwest corner, that"s the Hot Springs Basin there,
and then immediately below that, there"s the Las
Animas administrative basin.

Q. For purposes of your testimony today, will
you be just focusing on the LRG Basin and not giving
testimony on the Hot Springs or Las Animas basin; 1is
that right?

A. That"s my understanding, yes.

Q. So then the map on the right, i1t"s just a
different version of the water master district
boundaries. Would you just describe this map for us?

A That"s correct. This is more of a —- 1
guess, an artistic view of the map on the left, and it
kind of does a better job of showing some of the
different landmarks within the district, some of the
major cities. You can see the city of Truth of
Consequences, the village of Hatch, city of Las
Cruces, all the way down to the southern end, we see

Santa Teresa and Sunland Park.
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Q. Then 1f we turn to Page 5 of the
demonstrative, please. What document is being shown
here on this slide?

A This 1s State Engineer Order No. 169, the
creation of the water master district.

Q. Does 1t also create the position of the water
master?

A. It does, yes.

Q. And what"s the date of this order? If you go
to the last page, actually. |If we could pull up --

A. 4317

Q. -— New Mexico Exhibit 429, we can look at the
details of 1t. 431. Sorry. |If you turn to the last
page, what"s the date on this order?

A This 1s December 3rd of 2004.

And who was i1t signed by?
State engineer at the time, John D"Antonio.

Is he still the same state engineer today?

> O >

Yes.

Q- To your knowledge, why was the LRG water
master position created?

A Well, as I understand it, in the context of
-- of active water resource management and that
legislation that was passed in and around the same

time, 1t allowed for several tools and additional
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jurisdictional authority granted to the state
engineer. Some of those tools included the creation
of water master districts and the appointment of water
masters to help administer the State"s limited
resources, and | believe that"s the purpose the Lower
Rio Grande Water Master District was created at that
time, and 1 understand there was several other
districts that were identified as areas of critical
need.

Q. I"m going to walk through just a couple
sections in this order. If we turn on -- look at the
first page, please, under the statutory authorities,
what 1s this section describing in Paragraphs 3 and 4?

A. It"s just generally describing the state
engineer statutory authority to oversee all the waters
within the State of New Mexico.

Q. And then at the bottom of that same page
under, "Findings of facts,' what does the first
paragraph describe?

A Here i1t describes that In order to properly
apportion the waters of the Lower Rio Grande Stream
System In Sierra and Dona Ana Counties, the
establishment of the Rio Grande Water Master District
and the appointment of a water master iIsS necessary.

Q. Then looking at Page 2, Paragraph 3, we"re
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still under the findings of facts. What is this
summarizing here in this paragraph?

A. Here, 1t"s just identifying some of the major
water users within the district, to include the
Elephant Butte Irrigation District, the City of Las
Cruces, and a number of mutual domestic water users
association, as well as commercial industrial uses,
and a few other users within the district.

Q. And then under findings of fact, Paragraphs 5
and 6, these are both short statements, but what are
these two paragraphs describing?

A That the recent drought in the state has
created some water shortage crisis, specifically
within the Lower Rio Grande Stream System, iIn that the
shortage of water within the Lower Rio Grande is a
problem affecting all the citizens of both Sierra and
Dona Ana Counties.

Q. And then on the same page under conclusions
of law, the second header administration of affected
water rights, 1t we could call out Paragraph 4 there,
what 1s Paragraph 4 concluding here?

A That the state engineer concludes the
administration of groundwater rights in the district
IS necessary for the protection of the public and

protection of prior surface water and groundwater
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rights i1n the district, as well as to prevent waste.

Q. Okay. Then onto Page 3, Paragraph 6, this is
stating, ""The state engineer concluded that the water
master of the district created by this order shall
perform certain duties.” Would you describe, based on
Paragraph 6, what these duties are?

A Yes. And these duties, they kind of carry
over from the statutes and the administrative code
that 1 mentioned earlier. You see here iIn
Subparagraph A, that first duty says to curtail
i1llegal diversions. The next one, B, i1s, "Measure and
report water usage iIn the district; C is curtail out
of priority diversions determined by the state
engineer to be causing injury to senior rights; D,
administer water usage according to any agreements
entered 1nto by the water right owners of the
district; and E, coordinate, where indicated, with the
United States Bureau of Reclamation and with the
Elephant Butte Irrigation District ditch riders so as
to ensure appropriate regulation and control of
groundwater withdrawals.'"

Q- And do you agree that that"s an accurate list
of your duties?

A Yes.

Q. On a practical level, though, day-to-day,
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what do your duties entail?

A Well, we do a number of different things.
Primarily, we conduct field investigations and
inspections of points of diversions and water right
places of use to ensure compliance with all applicable
state laws, rules, regulations, court orders, as well
as permit conditions, and we also regulate and control
the water usage within the district. We measure and
report that usage, and we also take enforcement and

compliance actions.

Q. Do you enforce metering requirements?

A Yes, we do.

Q. Do you collect meter data in recordings?
A. Yes, we do.

Q- Do you and your assistant water masters

perform any collection and input of that information
into the WATERS database?

A Yes. So any -- any reading that we collect
in the field or any reading that"s submitted to us
gets entered into our standardized WATERS database.

Q. And that"s a public database; 1s that right?

A. It 1s, yes. There"s a public facing user
interface that the public can access.

Q. As part of your job duties, are you required

to prepare an annual report?
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A Yes, ma®am.

Q- And then since you"re the water master, do
you also -- are you responsible for overseeing your
staff?

A. Yes. So I currently have a staff of four

assistant water masters, and they assist me In my
duties.

Q- And then back on the order, at the very
bottom of Page 3 rolling over to Page 4, it says, "it
IS so ordered." What does this document then
ultimately order?

A That 1t"s necessary to create a water master
district and appoint a water master.

Q- And then 1T we then go onto demonstrative
slide Page 6, please, of our demonstrative,

Mr. Serrano, looking at the information of the
left-hand side, do you have a staff that help you with
your duties that you just described?

A I do, and they"re broken up Into two
different categories. | have one senior assistant.
You can see here that gentleman®s name is Juan Carlos
Benavides, and | have three additional assistant water
masters. You can see here that those individuals are
Demetrio Alanis, Danny Carrillo, and Russell Cody

Sensiba.
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Q. And then just to the right of that, do you
recognize this chart?

A I do. This i1s our organizational chart for
the District 4 Office of the State Engineer.

Q. Before we discuss the chart in detail,
explain for us and the Court the State Engineer-"s
Office District. So when you say District 4, what
does that mean?

A District 4 i1s the district that 1s
responsible for administering water rights within a
few different basins, the lower Rio Grande, the
Tularosa, the Hueco, the Salt, the Las Animas, and the
Hot Springs.

Q. IT we look at New Mexico Demonstrative 63,
this was a supplemental exhibit. |1 don"t know if
there were any objections to this or not as a
demonstrative?

MR. GOLDSBERRY: No objection.
JUDGE MELLOY: 63 i1s admitted.

Q- (BY MS. THOMPSON) So are you familiar with
this map shown on the screen of the state?

A Yes. This map comes from our Website.

Q. Is 1t showing the different state engineer
districts throughout the state?

A. It does. It shows the administrative
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boundaries within each of the seven districts within
the state.

Q- Just to highlight then, District 4 i1s the
district that you"re going to give testimony about
shortly on that organizational chart; is that right?

A That®"s correct.

Q. Okay. So 1f we could go back then to New
Mexico Demonstrative 59, Page 6. Mr. Serrano, will
you just start at the top then and just walk us
through how District 4 i1s set up and then, you know,
specifically highlighting, if you could, your water
master group?

A. Okay. So at the top of the chart, you see
here 1n the demonstrative, you can see here we have
our -- our district manager, and that gentleman®s name
IS Craig Cathey listed there. Immediately under
Mr. Cathey®s name, there®s two positions. One is
currently vacant. These are our engineering tech or
domestic technicians that we have iIn the office. They
report directly to Mr. Cathey. And then immediately
below that, you can see there"s four different
sections or groups within the office. Moving over to
the far left-hand side, you can see that"s my group.
That"s the Lower Rio Grande Water Master Group, and

you can see the four employees that | just spoke about
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earlier. Immediately adjacent to that moving right,
you can see the header there. It says, 'Vacant."
That"s our Tularosa Basin Group, and they deal with
water rights administration in the Tularosa Basin, the
Salt Basin, and the Hueco Basin. And then continuing
to move on to the right, you can see there, there's
the next column with the header for Ms. Cheryl
Thacker. She"s the basin supervisor or basin manager
for the Lower Rio Grande Basin Administrative Group,
and they review and issue permits In the Lower Rio
Grande, the Hot Springs, and the Las Animas Basin --
basins. And then moving on over to the right, the far
right-hand side, this Is our water rights abstracting
bureau, our local group, and you can see there the
manager there i1s Ms. Nancy Erickson, and she has a
staff of six individuals, and there®s currently three
vacancies i1n her group.

Q- Mr. Serrano, so on the water rights
abstracting group, could you just explain what i1t 1is
that they do, what their functions are?

A So that"s a group that maintains our -- our
statewide database, and they"re charged with
abstracting and entering all transactions that come
into the State Engineer®s Office into our -- again,

our standardized database and doing a QA/QC process
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and making sure everything that"s entered iIs accurate.

Q- So essentially, archiving documents, hard
copies, and keeping up with the online database?

A That®"s correct.

Q- And then you mentioned, 1 think the third
column over, Ms. Thacker heads up the LRG water rights
group. Explain a little more detail what their
functions are.

A. So the water rights group there under Ms.
Thacker, they review and entertain applications that
are submitted to the state engineer, and they"ll make
recommendations and then approve or deny permits.

Q. And the Tularosa group, that®"s not something
that you®"re addressing today, right? That"s a

separate basin that has separate regulations, correct?

A. That"s correct. 1 won"t be addressing that
today.
Q. So the moving back to your group and your

assistants, you mentioned earlier what your duties
are. How do your assistant water master duties differ
from your duties?

A. Well, primarily their function i1s to be our
eyes and ears are present iIn the field. They spend
approximately 60 percent of their total work hours in

the fTield conducting field inspections, like 1 said,
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ensuring compliance with all permit conditions,
applicable rules and regulations, i1dentifying illegal
uses, drafting field reports and making
recommendations back to me on any actions they see
that might need to be taken.

Q. Where do you and your assistant water master
spend most of your time? Are you In an office or are
you out in the field mostly?

A Primarily, we"re out in the field. My time
more recently has been more office in preparation for,
of course, this proceeding, but most of the time
generally, we"re in the fTield.

Q. And when you®re iIn the field, do you utilize
any special equipment while you"re out In the field?

A. Yes. We have lots of equipment, all the way
from the very bottom end from basic hand tools, you
know, shovels and things of that nature that we use to
clean ditches and make sure that our measurement sites
are operating properly all the way up to, you know,
high-tech radio communications equipment, ultrasonic
flow meter devices that we use for testing meters,
flow tracker equipment that we use for iIn stream
measurements, GPSs that we use for requiring fill
locations and i1dentifying places of use. A lot of

different tools.
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Q. IT we move onto Demonstrative Page 7, please,
on the left-hand side of this slide, does i1t correctly
list your three primary activities that you do In the
field?

A Yes, 1t does.

Q- Then on the right-hand side, there®s two
pictures. Would you just briefly describe what the
top picture 1s showing?

A. You can see here in the top picture, that"s a
photo that was -- that was taken of me. Here, we"re
in the field. We"re conducting a field measurement,
trying to establish a flow rate using our ultrasonic
test equipment, and then getting and taking those
results and comparing i1t to the accuracy of the
installed meter to make sure that that particular
meter on that well is operating within plus or minus
10 percent, as is required by the metering order. And
then moving onto that bottom photo, that"s another
photograph that was taken here meeting with some of
our contractors at this location. This i1s the Holguin
river pump site. We"re getting ready to start
construction here on a surface water measurement site
that we own and operate at this location.

Q- Okay. We"ll come back to that later and

discuss 1n more detail why there"s a measurement at
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that particular site, but let"s turn to more specifics
of the administration in the Lower Rio Grande Basin.
Do you track all water uses, you know, as far as

tallying and totalizing those water uses iIn the LRG

Basin?
A. Yes.
Q- And do you report those amounts iIn your

annual reports each year?

A. Yes, we do.

MS. THOMPSON: [If we could pull up New
Mexico 929, Page 16, please.

Q. (BY MS. THOMPSON) This 1s a page from the
2020 Water Master Annual Report, all of which have
been admitted. So referring to this chart,

Mr. Serrano, iIf you could just describe for us, what
are the primary water uses in the LRG Basin?

A There are several water uses. Here iIn this
chart, we can attempt to kind of categorize those, and
what you see here is that we have at the very top
irrigation. That would be the primary use iIn the
Lower Rio Grande consistently makes up between 80 and
85 percent of the total water use. The next category
down you see is drinking water, and that consists of
municipal supply as well as mutual domestic, which are

regional water systems that supply local areas outside
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of the larger municipalities, and then we also have
some estimates for unmetered domestic use within that
category, and then you also see we have New Mexico
State University, the State of Las Cruces, mutual
domestics as | mentioned there, and then broken out is
other drinking water type uses, and that might consist
of water rights that are identified for mobile home
type parks or subdivisions, something that doesn"t
necessarily fall directly into the municipal category.
And then continuing on down, we have commercial,
industrial, and dairy uses. Those consist of entities
such as P&M, I believe you heard from -- P&M earlier
last week, and then we also have several dairies in
the area, NASA White Sands Test Facility, we have
Spaceport America within the Lower Rio Grande, and
other smaller commercial-type uses.

Q. And as you mentioned, we heard from P&V on
commercial. |1 believe we also heard from City of Las
Cruces and then New Mexico State University, but do
you track these uses every single year and report them
in your annual report?

A Yes, we do.

Q. And then like you said before, your order of
magnitude, the irrigation use i1s clearly at the top

here and the highest use. Just walk through and

Worldwide Court Reporters, Inc.
(800) 745-1101




© 0 N o o A~ W N P

N N N N NN P B P PR R R R e e
a & W N P O © ©© N O o A W N P O

Page 33

describe for us about how much acre-feet per year 1is
used for these different uses, please?

A Well, 1T you"re looking at in this chart, the
year 2020, you can see that 218,231 acre-feet of
groundwater was diverted for irrigation purposes, and
that consisted of 82 percent of the total use. The
drinking water municipal type, which makes -- consists
of all those subcategories there, you see the City of
Las Cruces, New Mexico State University, mutual
domestics and other drinking water, that, in 2020,
consisted of 40,164 acre-feet, and 15 percent of the
total water use. Commercial, industrial, and dairy,
you can see iIn 2020, we"re reporting a usage there of
6,662 acre-feet on the order of 2.51 percent of total
water use in that year, and then all other uses, these
are just categories that don"t necessarily fit iInto
the other three. You can see we have 738 acre-feet
diverted consisting of 0.28 percent of total use that
year .

Q. Thank you. Then as part of your water master
duties, do you measure or deliver the Rio Grande
Project surface water deliveries to EBID?

A I do not.

Q- And whose responsibility 1s that?

A It"s my understanding that that®"s a statutory
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responsibility of the Elephant Butte Irrigation
District.

Q. So just to be clear, as part of your duties,
you do not administer the Project surface water

released from the reservoir and delivered to EBID

farmers?
A. That"s correct.
Q. Do you administer the groundwater throughout

the basin?

A. Yes.
Q- Do you administer the groundwater even within
EBID?

A Yes. We do.
Q- Do you administer any non-EBID surface water

diversions i1n the basin?

A. Yes, we do. We have a few non-EBID surface
diversions.

Q. And what are those commonly referred to?

A I think I"ve heard here iIn terms called river
pumpers.

Q. I mean, the -- excuse me. The non-EBID

surface water diversions that are the, I think we
referred to as the pre-project rights?
A. Or pre-project rights, that"s correct.

Q- Okay. And how many pre-project rights exist
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on the Ri1o Grande?

A On the Ri1o Grande below Caballo Reservoir at
this point in time, there®s approximately three.

Q- There was testimony on this 1 think from New
Mexico"s counsel the other day In response to a
question from the Special Master, but would you please
go through and based on your administrative duties,
list those three pre-project rights?

A So the first, starting at Caballo Reservoir,
we have the users of the Bonita Lateral, and 1 believe
the Special Master saw that on the basin tour.

There"s -- there"s a few -- there"s several users on
the Bonita, but that"s one diversion point. The next
one moving on down the river is the Holguin river
pump, and that serves the irrigation of approximately
90 acres, and then moving on down to the southern end
of the Rincon system, that"s where the Horner river
pump i1s located, and that serves approximately 25
acres.

Q. Do you recall by chance how many total acres
and acre-feet per year those pre-project rights total
up to?

A All total, 1t"s a little more than 300 acres,
and the -- the amount of water on average i1s anywhere

between 1,200 to 1,500 acre-feet a year, and that
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changes because this is all open ground. There®s no
permanent crop so depending on the crop rotation, that
-- that amount of water use would fluctuate.

Q- And then are there any EBID surface water
diversions besides the project canal diversions below
Caballo Reservoir?

A Yes, there are.

Q. Are those alternate points of diversion to
the canal diversions?

A Alternate or additional.

Q. And about how many of those surface
diversions exist?

A There®s three or four.

Q. And those are all approved by EBID?

A. As | understand i1t, yes.

Q- And to your recollection, have -- has -- on
those particular rights, are those metered?

A. Yes. Those additional points of diversion,
they are all metered.

Q. And who are those meter readings submitted
to”?

A I believe they"re reported to the Elephant
Butte Irrigation District, and they"re accounted for
as part of those particular lands, project deliveries,

or allotment for that year.
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Q- Do you administer those surface water
diversions outside of the Project release time?

A Yes, we have.

Q- Why i1s that?

A Basically those diversions can"t be used
outside of an accepted time frame that the Elephant
Butte Irrigation District is taking delivery of
Project water. In addition to that, they have to be
current with their tax assessment, and they have to
have an approved order in with the irrigation
district. So when -- when Elephant Butte is not
taking delivery of Project surface water, we want to
make sure that those points of diversion are not
taking any delivery.

Q. Let"s discuss new water right appropriations
in the LRG. Are new surface water appropriations
allowed?

A. No, ma"am. The state engineer took
jurisdiction over surface water at the onset of the
water code i1n 1907, and no new surface water
appropriations have been allowed in the entire state
after that date.

Q. And then we®"ve heard testimony about the
groundwater basin being declared in 1980 and extended

in 1982. Are you familiar with those declarations?
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A Yes.

Q. IT we could turn to Demonstrative 59, Slide
8, please. What"s the document shown on this slide?

A This 1s the first basin declaration. This 1Is
Special Order No. 126.

Q. And what"s the date of this first
declaration?

A This 1s September 11th, 1980.

Q- And then flipping over to Slide 9, what"s the
document shown on this slide?

A This 1s the basin extension. This was 1982,
and it extended the administrative basin up into --
from just Dona Ana County up Into Sierra and Grant
Counties.

Q. We" 1l take a closer look at these, but by
declaring a groundwater basin, does the state engineer
assume jurisdiction over the groundwater?

A Yes. It"s my understanding that by declaring
a basin, the state engineer i1s asserting a statutory
authority and jurisdiction over groundwater within the
designated basin whereby any individual or entity
wishing to appropriate new waters or make changes to
existing water rights have to first apply to the state
engineer, and 1T upon review of those applications,

iIt"s found that those proposed changes might impair
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water rights over their ownership and/or cause
depletions to the river flows, the stream flow, then
those applications could be denied and/or they could
be conditions -- conditioned, excuse me, subject to
complete offset of those potential depletions or
impairments.

Q. Let"s look at Joint Exhibit 467, which has
been admitted. This, just for the Court"s record
here, I"m just calling out the fTirst declaration that
we just saw on the demonstrative from 1980. This
first page iIs just a cover sheet is my understanding
so let"s go to the second page, please. And,

Mr. Serrano, iIf you could just look at the caption on
this page, what area is this 1980 declaration
declaring as part of the underground basin, which
county?

A. This was specific to Dona Ana County.

Q. And then looking at the first page of the
declaration at Section 3, what i1s this section
concluding?

A. Here, 1t"s concluding that there i1s known to
exist an underground water basin, the boundaries of
which are reasonably ascertainable In Dona Ana County,
within the State of New Mexico, in which new

appropriations of water might impair existing water
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rights.

Q. And then at Section 4, what does that
statement provide about surface water and groundwater?

A Here 1t states that the surface and
underground waters within the boundaries of the basin
are interrelated.

Q. And then the rest of the order appears to be
a legal description as you look down through the rest
of the page and then even over to the next page. What
does that legal description describing?

A. Here, it describes the area of the -- of the
1980 basin within Dona Ana County.

Q- Okay. If we flip to the last page, and then
there"s a map. Have you seen this map before attached
to the declaration?

A Yes, | have.

Q- And what 1s this map depicting?

A This 1s a -- a spatial representation of the
legal description from the order that we just saw, and
It shows the -- the 1980 extent of the basin from
basically the northern extent at Leasburg, maybe a
little bit north of Leasburg, all the way down to the
state line.

Q- Which basin in the LRG 1s this encompassing?

A. This would be the -- the Mesilla portion.
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Q- Okay. And then 1T we go over to Joint
Exhibit 468, please. This was also previously
admitted. Again, looking at the caption here on this
exhibit, how does the state engineer order here extend
the underground basin?

A. It extends the basin up Into Grant and Sierra
Counties.

Q. And then, again, looking at Sections 3, 4,
and 5, similar to what we did before, does this order
have the same conclusions as the first order?

A Yes. They"re pretty much identical.

Q. So, now, we"ve reviewed then the 1980 order
and the 1982 extension for the declarations, and I
know you gave some testimony when we started this, but
would you just describe again with regard to
administration of water rights, what i1s the effect of
declaring this underground basin?

A Again, 1t"s -- 1t"s my understanding that the
effect is that the state engineer at this time 1iIs
asserting his statutory authority and jurisdiction
over groundwater within the basin, whereby anybody
wishing to make any sort of change or apply for -- for
new water would have to first apply with the state
engineer before that can be allowed.

Q- And what would they have to show iIn order to
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get a groundwater right?

A A couple of different things. One, that
there®s no -- that that new proposal doesn"t impair
rights -- existing rights of other ownership; and two,
that that new proposal will not impair the flows of
the Rio Grande.

Q- And 1T there 1s any impairment, what"s
required after the declaration for the water right
owner to get an approval?

A It"s my understanding that i1f there's
measured effects that are found, that those effects
would have to be offset at a rate of one to one.

Q. What do you mean by an offset?

A That senior water rights within the basin
would have to be acquired and retired In order to
facilitate the offset of those measured effects.

Q. For you, doing the day-to-day enforcement,
how does the declaration impact your work as the water
master?

A. I would say i1t impacts our day-to-day work
tremendously. It kind of established a baseline from
which we operate, no new uses could occur without
approval from the state engineer after the -- either
the "80 or the "82 date, and 1T we find those types of

uses occurring, then we -- we enforce against them.
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Q. What about 1T there"s a new use with offsets,
do you have any role there?

A Yes. A measurement role and an ultimate
compliance role. so any uses that -- or permits that
are i1ssued with conditions requiring offsets, we would
have to track those, either the lands from which those
offsets are coming from, or the amount of water that"s
being delivered for offset If 1t"s In the form of a
discharge credit, you know, from a discharge facility.

Q. So just to confirm then, can new groundwater
rights be approved in District 4 without an offset?

A It"s my understanding that they cannot
without an offset.

Q- And have you i1nvestigated whether or not
there have been any new groundwater rights approved

without an offset?

A. Yes. We have taken a look at that.
Q. And what would -- what did your iInvestigation
conclude?

A. We found that there®s really only three
instances of permits that were i1ssued post 1980 or
1982 that were approved without offset.

Q- We"re going to look at that search you did,
but just describe for me then what you did for the

steps for this search that you"re going to testify to?
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A. Well, 1n working with our local water
abstracts and bureau, our database folks, we ran a
number of different database queries to i1dentify any
sort of permit that may have been i1ssued since the
establishment of the basin in "80 or "82, so we ran
those queries based on priority date to see i1t any
permit showed up, and from there, we had a list of
results that came up and then we were able to go and
look at each of those individually and the
circumstances surrounding the approval of those
permits to see 1f, In fact, they"re truly post-basin
appropriations without offset.

Q. And did you summarize those results iIn a
declaration that was previously filed In this case?

A Yes, 1 did.

Q. Let"s look at New Mexico 868, please. Is
this the table that was part of your declaration?

A Yes.

Q. Did you prepare this table?

A. 1 did.

Q. Did you prepare it as part of your job
duties?

A Yes.

Q. Does 1t summarize your research?

A. It does.
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MS. THOMPSON: Move to admit New Mexico
868, please.

MR. GOLDSBERRY: No objection.

JUDGE MELLOY: New Mexico 886 is
admitted.

Q.- (BY MS. THOMPSON) So, Mr. Serrano, describe
for us what this table i1s showing, what the
conclusions from your search?

A. This table 1s summarizing our conclusions,
and here you see there®s really three files that stood
out to us when we were looking at this issue. And
111 just —— 1711 just explain for the Court that
there®"s the column headings here, you can see there-s
a file number, there"s a use category, total diversion
in terms of acre-feet, the official priority date, as
was listed 1n the WATERS database, and then comments
that we made as we conducted our -- our research of
the file. Here, the first two, we found that the
dates listed in the database were In need of
correction, basically the -- as we researched the
file, 1t turned out that these two are actually
pre-basin water rights, and as the approval got
processed through the system, i1t ended up with a
post-basin priority date. And more specifically, the

second one listed under File No. 5406, that was one
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that had gone through the Lower Rio Grande
Adjudication, and it i1dentified a 1985 priority date,
but as we reviewed the file, there was clear evidence
that that water right had a pre-basin water right and
a declaration with claims of priorities going all the
way back to 1890 and then some additional well record
that showed drilling of wells, you know, right around
1975. So those fTirst two are really not new
appropriations. They"re -- they"re -- they“re
pre-basin water rights. And then the third one there
at the bottom, this i1s the only one that we could find
that -- that 1s an actual post-basin appropriation
without offsets, and as we review the recommendations
on this particular approval, there was -- there was
some modeling that was done and some recommendations
to suggest that this small amount of new
appropriation, 3.17 acre-feet, would not impact other
rights of an ownership for the flows of the river, and
-— and 1t"s also —- 1711 just add, that particular
water right is subject to conditions that require the
owner to provide proof of beneficial use, and we
expect that to come iIn very shortly, and i1t"s very
likely that that use would be less than the approved
3.17.

Q. So to conclude then, 1s 1t correct to say
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then that there®s only been one water right permit
Issued without offsets since 1980, and 1t"s the 3.17
that you just testified to?

A Based on our review of this issue, that"s
what we found.

Q- And on that particular right, the reason it
was issued, as | understood your testimony, Is that
because i1t was determined through modeling, there
wasn"t impairment or impact to the stream?

A Right. Through the review process, that
determination was made.

Q- Do you know how many permits have been issued
since the declaration of the basin with offsets?

A With offsets, 1t"s my recollection that
there"s approximately 15 individual water rights or
permits that have been issued.

Q. Each one of those, though, are new
appropriations with offsets?

A Actually, those would be permits that were
issued for continued development of pre-basin water
rights, and that amount of continued development,
subject to 100 percent offset.

Q. Okay. Do you know i1f those 15 water rights
with offsets, have those been exercised, have those

been put to beneficial use?
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A All of them have not at this point In time.

Q- Do you know why not?

A I believe they haven®t met the i1ndividual
threshold criteria where they would start dipping Into
those accounts where they would require offset.

Q.- So based on that testimony then, practically
speaking, would you agree that new groundwater rights
are essentially not allowed without offsets In the
Lower Rio Grande Basin?

A As a practical matter, yes.

Q- Would you please describe for the Court then
what type of applications do you see iIn District 4?
What type of applications get filed with that water
rights group that you mentioned before?

A. We see a number of different types of
applications. The fTirst one would be domestic type
applications. We get those almost on a daily basis,
and those are reviewed by our domestic technicians in
the office, and then we also have a number of
different, what we would refer to as change
applications, and that would be changes to existing
water rights, and those consist of replacement wells,
supplemental well applications, change place of use
applications, change purpose of use, and then also

some water leasing type applications.
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Q- So the replacement wells, supplemental well,
change 1n place of use, purpose of use, and water
leasing, are those all under the umbrella of changes
of water rights?

A That®"s correct.

Q. Then you mentioned the second category, the
domestic applications. What are those?

A Those are applications for wells that fall
under what we refer to as the statutory reference
would be 7212.1 type applications, so single household
domestic use or -- and/or livestock type applications.

Q- Did that use show up on the chart we looked
at earlier when you were recording your total water
use?

A It did, yes.

Q. And what 1s that total amount per year that
you estimate from the domestic use?

A. So i1n our annual report, we use a figure of
2,400 acre-feet per year of un-metered domestic, and
we generated that number working with our hydrology
bureau and specifically Dr. Barroll when she was
employed with the agency. That"s a number that
reflects un-metered domestic use, a reasonable
reflection, based on the number of permits that were

out there.
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Q. Let"s look at Exhibit 881, please. What type
of application i1s shown here on the screen?

A. This would be one of those change
applications 1 was just referring to.

Q- And looking at the top, what are the
different types of changes that can be requested with
this application?

A. Well, you can see here at the top, I°11 just
start by saying, this is our -- our standard form for
all change applications and this is a statewide form
and we referred to this as our WR-06 form. At the
top, you can see there"s three boxes there. The Ffirst
box on the left-hand side, you can see there®s two
options, one for change purpose of use, and one for
change place of use, and then there"s also a
designation for whether or not this application
applies to groundwater rights or surface water rights.
And then 1n the middle box, you can see here there®s
change point of diversion, and this would be commonly
referred to as a replacement well application, and you
can see, again, there"s a designation on whether or
not i1t this application is specific to groundwater or
surface water in terms of move-from location and
move-to location. And then on the far right-hand

side, that third box, you can see here i1s where
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somebody -- this would be a supplemental designation
here, somebody i1s trying to apply for a supplemental
well, and they would check the box, additional
groundwater point of diversion or additional surface
water point of diversion.

Q. Just to be clear then, i1s this the
application for any change of water right?

A Yes, 1t 1Is.

Q- And then after a change of water right
application is submitted to District 4, does the water
rights group that we talked about earlier do any
evaluation of the application?

A. Yes. Once these applications are received,
they" 1l generally go to the basin supervisor, in this
case the Lower Rio Grande Basin supervisor, and then
they" 1l assign that application to their staff for
review.

Q. And on this example that we"re looking at,
who"s the applicant here?

A Here, the applicant is the City of Las
Cruces.

Q. And 1T we turn to Page 18 of this permit file
that we"re looking at, what is this document shown on
Page 187?

A. This would be the recommendations memo from
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the water rights specialist that was reviewing this
application, and it goes from the specialist back to
the basin supervisor for concurrence or approval.

Q. And so i1s every single change application,
does 1t go through an evaluation and have a memorandum
like this In the permit file?

A. As | understand i1t, every non-domestic change
application would go through the process.

Q- And then on Page 24 of this memorandum, what

IS the section under the header, "Local

Impairment/Surface Water Depletion Effect,”™ would you
describe that analysis?
A. Yes. Here you can see, third sentence, it

states that, "The i1nvestigation indicated the
impairment to other wells of other ownership In the
area and surface water depletion effects as a result
of the drilling of the replacement well would not be
greater than those effects incurred historically by
the original well."

Q- And i1s this no greater than historical effect
evaluation done for all the changes of water rights?

A. As | understand i1t, yes.

Q. Was this change application published?

A That"s a requirement of the application

process, yes.
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Q. Based on this memorandum, can you tell, were
there any protests to this particular change?

A. Yes. | think 1f you note -- 1f you call out
at the bottom of Page 24 there under notice of
publication, you can see where the specialist 1s
making the statement that no protests of the
application were received.

Q. And 1T we look then over on to the next page,

Page 25, at the top under, "Considerations,’™ looking
at the first bullet, what does this first bullet
consideration conclude here?

A That the replacement well will not result in
the 1mpairment to other wells of other ownership iIn
the area greater than those effects iIncurred
historically by the original well.

Q- Then 1f you look down at the bottom of the
page, what"s the conclusion here for this evaluation
from the water rights group?

A Here you can see the conclusion from the
specialist is that it 1s recommended the application
for permit to change location of well, and then it
gives the number of the well, be approved as outlined
in the attachment, which are conditions of approval to

the permit. And you can see the notation on the -- on

the left-hand side that the supervisor agrees and
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concurs with that recommendation.

Q. And then what i1s your responsibility after a
change of water right is approved by the water rights
group?

A. So once these changes are approved, of course
they go over to our water rights abstracting bureau
when they enter these transactions, these final
transactions into the database, and they create a copy
that goes to archive and then they maintain a copy
here locally at our office, and those local copies,
they" 1l be routed through my office, and 1 review all
of these change type applications and their approved
permit conditions to see what conditions my staff and
I have to be keeping an eye out for when we"re out 1iIn
the Tield as we carry this permit through in
perpetuity.

Q- IT a change application iIs requesting a
replacement well or supplemental well, do you do any
field i1nvestigations?

A We do. We inspect all replacement and
supplemental well applications.

Q. Give me a sense of just how many change
applications you may see in