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Amicus curiae El Paso County Water Improvement District No. 1 (“EPCWID”) submits

this brief in response to the State of New Mexico’s Motion for Partial Judgment on Matters

Previously Decided and Brief in Support (Dec. 26, 2018) (“New Mexico Motion”). The New

Mexico Motion should be denied due to legal and factual errors on which the motion is premised,

and for the reasons set forth in the State of Texas’s Request for a Judicial Declaration to Confirm

the Legal Issues Previously Decided and Motion in Limine to Exclude the Introduction of

Evidence Thereon (“Texas Law of the Case Motion”). On the facts and the law, the New Mexico

Motion demonstrates New Mexico’s ongoing confusion over the relationship between the Rio

Grande Compact, Act of May 31, 1939, ch. 155, 53 Stat. 785, an interstate compact that apportions

the waters of the Rio Grande, and the Rio Grande Reclamation Project (“Rio Grande Project” or

“the Project”), an irrigation project governed by federal reclamation law that allocates waters of

the Rio Grande between EPCWID and Elephant Butte Irrigation District (“EBID”) in the

geographic area served by the Project. This confusion, as well as a demonstrated misunderstanding

regarding the function and operation of the 2008 Operating Agreement, render New Mexico’s legal

arguments unsupportable. New Mexico’s arguments are also faulty as the New Mexico Motion

selectively identifies rulings made by the Supreme Court for law of the case effect, ignores other

findings and rulings, and sets forth “principles” that are not based on findings of the Court.

I. Background.

EPCWID is one of two beneficiaries of the Rio Grande Reclamation Project (“Rio Grande

Project” or “the Project”), a federal interstate reclamation project which serves as the vehicle for

delivery of the water apportioned to Texas under the Rio Grande Compact. EPCWID incorporates

in full the Background section set forth in its response to the United States’ Motion for Judgment

on the Pleadings Against New Mexico’s Counterclaims 2, 3, 5, 6, 7 8 and 9 (Dec. 21, 2018) (“U.S.

Motion”) and Memorandum of Points and Authorities in Support of the U.S. Motion (Dec. 21,
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2018) (“Memorandum in Support of U.S. Motion”), filed this same date (“EPCWID Response to

U.S. Motion”).

II. New Mexico misstates the applicable law of the case doctrine and decisions made
by the Supreme Court.

The New Mexico Motion correctly acknowledges that application of the law of the case

doctrine is discretionary. See New Mexico Motion, 11. New Mexico is incorrect, however, in its

assertion that the law of the case doctrine can never apply to a ruling on a motion to dismiss. See

id., 12. As explained in the Texas Law of the Case Motion, 18-19, the Supreme Court may make

legal rulings in deciding a motion to dismiss that are binding on the parties as the case proceeds.

Despite arguing that the law of the case doctrine does not apply to decisions on a motion

to dismiss, New Mexico goes on to argue that eleven “principles” constitute law of the case based

on the Supreme Court’s acceptance of the Special Master’s Recommendation that its motion to

dismiss be denied. See New Mexico Motion, 13-14. While EPCWID agrees with New Mexico that

the Supreme Court ruled that Texas and the United States pled claims under the Compact, id. 13 ¶

1; that the United States has entered into a treaty to deliver 60,000 acre-feet annually to Mexico,

id. ¶ 3; and that the Compact obligates New Mexico to deliver a specific amount of water into

Elephant Butte Reservoir annually, id. 3 ¶ 9,1 the majority of New Mexico’s eleven “principles”

do not represent findings by the Court and are an improper attempt to expand the Court’s rulings.

A primary error contained in the New Mexico Motion is New Mexico’s misunderstanding

of the difference between apportionment of water to the signatory states of the Rio Grande

Compact and allocation of Project water to EPCWID and EBID, the two beneficiaries of the Rio

Grande Project. This error is embodied in New Mexico’s second “principle” that the Compact

1 The Compact provides that the obligation of New Mexico to deliver water in the Rio Grande is at San Marcial. See
Rio Grande Compact, Art. IV. For the purposes of this brief, New Mexico’s Compact delivery obligation at San
Marcial will be referenced as delivery into Elephant Butte Reservoir.
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applies below Elephant Butte. As Texas explains in its Motion to Strike or for Partial Judgment

Regarding New Mexico’s Counterclaims and Affirmative Defenses, Federal Rules of Civil

Procedure, Rule 12(c) and Rule 56 (Dec. 26, 2018), 17, the Compact apportions water among the

signatory states, with New Mexico’s apportionment being those waters between the Colorado-

New Mexico state line and Elephant Butte Reservoir, as defined in the Compact. Texas’s Compact

apportionment is the water delivered into Elephant Butte Reservoir. After delivery by New

Mexico, Texas’s apportionment is allocated by the Project to EPCWID and EBID for delivery to

the District’s respective constituents, and pursuant to contracts entered into under reclamation law

to the City of El Paso. The Compact apportions the waters of the Rio Grande, which is then

allocated below Elephant Butte to EBID and EPCWID by virtue of the Downstream Contracts and

contracts entered into under reclamation law governing Project operations.

New Mexico however, turns the distinction between what has been apportioned to the

respective states under the Compact to what is allocated below Elephant Butte to the Project

beneficiaries (the two Districts), on its head. The allocation below Elephant Butte is an allocation

to the Project beneficiaries – not an apportionment or an allocation to New Mexico as a state. By

stating the Downstream Contracts are in effect an apportionment, New Mexico confuses the

concepts of Project allocations governed by reclamation law and apportionments among the states

pursuant to Compact law. See New Mexico Motion 13, ¶¶ 6, 7. The Compact applies below

Elephant Butte. Its application however, is not to apportion further water to New Mexico, but

rather it applies to protect and ensure delivery of Texas’s apportionment delivered through the

Project. New Mexico’s obligations under the Compact continue below the Reservoir; but it does

not receive a further apportionment. New Mexico’s obligation below Elephant Butte is to refrain

from interfering with Texas’ apportionment once New Mexico has delivered that apportionment
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into Elephant Butte. New Mexico’s argument that the Compact generally “applies below Elephant

Butte” for purposes of providing New Mexico—as opposed to Texas—an apportionment below

Elephant Butte once New Mexico has delivered into the reservoir is not supported by the Compact

or any ruling or finding by the Court or Special Master in this case. See New Mexico Motion 13,

¶ 2; Compact Art. IV; First Interim Report of the Special Master (Feb. 9, 2017), 198 (“First Special

Master Report”); Texas v. New Mexico, 583 U.S. ___, 138 S.CT. 954, 957 (2018). The Compact

makes no separate apportionment to “part of New Mexico” below Elephant Butte. Id. 14, ¶ 8. That

is water dedicated to the Rio Grande Project for allocation to the two Districts and delivery to the

State of Texas. First Special Master Report, 198.

New Mexico also errs in equating the irrigable acreage in EBID and EPCWID and

allocation of Project water pursuant to various reclamation contracts to a determination of Texas’

Compact apportionment. However, none of the terms of any reclamation contract governing

Project operations allocate water on a pro rata, per acre basis; and no Project contracts could or do

determine Texas’s Compact apportionment on a pro rata basis requiring delivery of an equal

amount of water to each acre within the Project. The Project serves 159,650 irrigable acres –

67/155th within EBID and 88/155th within EPCWID. The 1938 Contract, which New Mexico

appears to rely on as the basis for its misguided “pro rata” Compact argument establishes the

irrigable acreage in each District as a basis for those lands entitled to receive Project water; and

the percentage therefore of the repayment costs each District would be required to pay for the

Project – 57% EBID and 43% EPCWID. See Texas v. New Mexico, 138 S.Ct. at 957. While the

repayment of construction costs and the eligible irrigable acreage pursuant to reclamation law is a

53-47% split, this does not equate to a pro rata per acre allocation of Project water pursuant to the

Compact or otherwise dictate Project operations pursuant to reclamation law. And while the 1938
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contract between EBID and EPCWID provides that in times of drought the irrigable acreage may

serve as a basis for distribution of water “as far as practicable”, that contract does not determine

either Project allocations or Texas’ Compact apportionment. New Mexico’s attempt to state or

create a “principle” that New Mexico has an apportionment after it delivers water to Elephant

Butte, based on either the Compact or the Court’s rulings in this case must fail as a matter of law.

III. Conclusion.

New Mexico’s Motion for Partial Summary Judgment on Matters Previously Decided

should be denied.

Respectfully submitted,

/s/ Maria O’Brien
Maria O’Brien*
Sarah M. Stevenson
Modrall, Sperling, Roehl, Harris & Sisk, P.A.
500 Fourth Street N.W., Suite 1000
Albuquerque, New Mexico 87102
mobrien@modrall.com
*Counsel of Record

February 28, 2019
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