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I. Summary of Argument. 
 

This case currently deals with water released from the Rio Grande 

Project intended for use in Texas.  Texas now seeks to significantly 

expand this case, adding a claim that deals with other water and could 

involve additional rights of Colorado and other parties not currently in 

this suit.  Colorado would take a much more proactive role any 

litigation of the added claim.  This added claim would require discovery, 

expert analysis, and legal briefings that amount to an entirely new 

lawsuit. 

The added claim is beyond the scope of the suit originally allowed 

by the Supreme Court.  The added claim asserts actions by New Mexico 

and others regarding operation of other reservoirs upstream of the Rio 

Grande Project, interpretation of different articles of the Rio Grande 

Compact, 53 Stat. 785, and events unrelated to use of Rio Grande 

Project water.  The Special Master should not skip the Court’s 

gatekeeping function to decide whether it even wants to accept this new 

lawsuit. 
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For these reasons, the Special Master should require Texas to file 

its motion for leave with the Supreme Court, so that the appropriate 

process can be followed to determine whether Texas satisfies the legal 

and factual bases for bringing what is in effect a new lawsuit.   

II. Argument. 

A. Texas’ proposed added claim implicates the rights of 
Colorado and other parties. 

 
1. Colorado would be very involved litigating Texas’ 

added claim.   
 

Texas’s added claim alleges that New Mexico violated Article VI of 

the Compact by failing to put into storage in reservoirs above the Rio 

Grande Project an amount of water equal to its accrued debits, State of 

Texas’ Supplemental Complaint p. 7,  violated the Compact by not 

prioritizing Article VI over the Article VII prohibition on increasing 

amounts in storage in those upstream reservoirs under certain 

conditions, Id. p. 8., and will violate Article VIII by not releasing water 

from those upstream reservoirs to Elephant Butte should Texas call for 

it next year, Id. p. 9.    
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These allegations directly relate to Colorado’s rights and actions 

under the Rio Grande Compact.  Therefore, Colorado would need to 

conduct discovery, retain experts, and actively litigate the added claim.  

Colorado intends to present substantive arguments to the Court in 

opposition to Texas’ motion for leave to file its added claim and contest 

that Texas has met the threshold to bring an original action.  Further, 

several water user organizations in Colorado would be directly and 

adversely impacted by the Compact interpretation Texas seeks.  See 

Exhibit A.  These groups may seek amici status if Texas’ added claim is 

litigated.  Regardless of whether Texas actually seeks relief from 

Colorado, adopting Texas’ interpretation of the Compact, with which 

Colorado strongly disagrees, could potentially impact operation of 

reservoirs and administration of water rights in Colorado. 

 Colorado’s rights to accrue debits under the Compact could be 

adversely impacted by Texas’ interpretation by imposition of a cap on 

debits based on post-1937 reservoir storage.  Under Article VI Colorado 

may accrue up to 100,000 acre-feet of debits against its Article III 



 

4 
 

delivery obligation.  This is designed to allow for the natural variations 

in hydrology.  In addition, the Compact accounts for storage in post-

1937 reservoirs by allowing increased accrued debit amounts above 

Colorado’s 100,000 acre-foot limit so long as the increased debits caused 

by such reservoirs are retained in storage.   

Texas ignores this provision and instead argues that all accrued 

debits must be in storage.  Texas’ interpretation of Article VI could 

eliminate Colorado’s ability to accrue debits resulting from natural 

variations in hydrology and replace it with a cap based on the storage 

capacity of post-1937 reservoirs.  This change in obligations could have 

several negative impacts.  It could eliminate the Compact’s recognition 

of hydrologic variability with its allowed accrued debit amounts.  It 

could severely reduce the utility of Colorado’s post-1937 reservoirs by 

requiring they store the entirety of its accrued debit amounts.  It could 

also cap Colorado’s accrued debits by the storage space in reservoirs 

constructed after the Compact, instead of allowing the 100,000 acre-feet 
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stated in the Compact.  Colorado did not agree to any of these 

limitations.   

 As several Colorado irrigation entities explain in the attached 

letter, their irrigators could face even greater loss of water if Texas’ 

interpretation of the Compact were adopted.  It appears that Texas 

seeks to require increased storage of debits and prioritize Article VI 

storage over Article VII’s prohibition on increasing stored amounts in 

these same reservoirs in certain low water years.  This approach would 

harm Colorado’s irrigators by forcing water into storage and depriving 

them of the ability to use this water, even when Colorado complies with 

its delivery requirements.   

2. Texas’ added claim implicates the rights of other 
parties, such as the Pueblos in New Mexico and 
may shift the alignment of the United States.   

 The major New Mexico reservoirs that would be the subject of 

Texas’ added claim are owned by the United States.  One of these, El 

Vado Reservoir, stores water for the United States’ Middle Rio Grande 

Project, including water for several Pueblos.  Adopting the 
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interpretation that Texas now proposes in its added claim could 

substantially restrict storage in El Vado Reservoir for the Middle Rio 

Grande Project, including the Pueblos.  The nature of these storage 

rights and their relationship to the Compact may also need to be 

litigated with Texas’ added claim.  This likely introduces potential new 

parties or amici.   

Texas’ added claim may also shift party alignment in the current 

lawsuit.  The United States operates both the Middle Rio Grande 

Project and the Rio Grande Project.  Pitting the use of reservoirs for 

irrigation in the United States’ Middle Rio Grande Project against 

storage for later delivery at the United States’ Rio Grande Project at 

Elephant Butte puts the United States in a different litigation position 

than in the current lawsuit.  The United States would be forced to 

balance the competing interests of its two projects.  The United States 

may no longer be aligned with Texas if it needs to represent irrigators 

in the Middle Rio Grande Project, including the Pueblos, against the 

adverse claims of Texas.   
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B. Texas’ proposed added claim expands this dispute 
beyond the scope of the original complaint.   

1.  The Supreme Court must decide whether to allow 
an added claim. 

A party must obtain leave from the Supreme Court before filing a 

complaint in an original action.  Nebraska v. Wyoming, 515 U.S. 1, 8 

(1995).  This requirement “serves an important gatekeeping function.” 

Id.  The Court is “traditional[ly] reluct[ant] to exercise original 

jurisdiction in any but the most serious of circumstances, even where, 

as in cases between two or more States, [the Court’s] jurisdiction is 

exclusive.” Id.  Demonstrating the importance of its gatekeeping 

function, the Court recently denied leave to file complaints in two 

original actions.  Montana and Wyoming v. Washington, No. 152 Orig., 

2021 WL 2637830 (June 28, 2021); New Hampshire v. Massachusetts, 

No. 154 Orig., 2021 WL 2637831 (June 28, 2021).  

Similarly, a party must obtain leave from the Court before filing 

an amended complaint in an original action.  Nebraska v. Wyoming, 515 

U.S. at 6; Ohio v. Kentucky, 410 U.S. 641, 643-644 (1973).  If a party 
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moves for leave to file an amended complaint, the Court may refer the 

motion to the Special Master for a recommendation.  Nebraska v. 

Wyoming, 515 U.S. at 6 (“Nebraska and Wyoming then sought leave to 

amend their pleadings, and we referred those requests to the Master.”).  

The Court will then hear arguments on any exceptions to the Special 

Master’s recommendation and determine whether leave should be 

granted.  Ohio v. Kentucky, 410 U.S. at 644 (“Upon the filing of Ohio’s 

exceptions and Kentucky’s reply, we set the matter for argument.”). 

Liberal amendment of pleadings is disfavored in an original 

action.  Nebraska v. Wyoming, 515 U.S. at 8 (“The need for a less 

complaisant standard follows from [the Court’s] traditional reluctance 

to exercise original jurisdiction.”).  “[P]roposed pleading amendments 

must be scrutinized closely . . . to see whether they would take the 

litigation beyond what [the Court] reasonably anticipated when [it] 

granted leave to file the initial pleadings.”  Id.   

 



 

9 
 

2.  Because Texas is seeking to expand the scope of 
an original action, it must obtain leave from the 
Supreme Court.   

The parties have spent years conducting discovery and drafting 

legal motions on the issues in the 2013 complaint and are now 

preparing for a trial set to begin this September.  The current dispute is 

limited to addressing the relationship between the Rio Grande Compact 

and the delivery of water from the Rio Grande Project under the 

Downstream Contracts.  See Texas v. New Mexico, 138 S.Ct. 954, 958 

(2018) (“According to Texas, New Mexico is effectively breaching its 

Compact duty to deliver water to the Reservoir by allowing downstream 

New Mexico users to siphon off water below the Reservoir in ways the 

Downstream Contracts do not anticipate.”) (emphasis added).  Thus, the 

geographic scope of the dispute is limited to the reach below Elephant 

Butte Reservoir.  And the legal scope is limited to the relationship 

between use of Rio Grande Project water and the Rio Grande Compact. 

Texas’ added claim expands the scope of the lawsuit.  The added 

claim is not about downstream uses below Elephant Butte Reservoir 
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and is not limited to the relationship between the Rio Grande Project 

and the Compact.  Instead, the added claim focuses on water use and 

administration above Elephant Butte Reservoir, the operation of 

several upstream reservoirs, and requires the Court to interpret new 

articles of the Compact.  For example, Texas’ added complaint alleges 

that New Mexico violated Articles VI, VII, and VIII of the Compact. The 

original complaint does not make any allegations about conduct or 

Compact requirements above Elephant Butte Reservoir, nor does it 

allege violations of Articles VI, VII, or VIII.  Texas recognizes that its 

added claim is beyond the scope of the original complaint and is not 

necessary for the resolution of the original dispute.  Texas’ Brief in 

Support of Motion for Leave to File Supplemental Complaint p. 13. 

(recognizing that its added claim “could be tried in a subsequent phase 

after the completion of the first phase of trial.”).   

To maintain the Court’s gatekeeping function, Texas should file 

its motion to amend with the Court, not the Special Master.  This 

allows Colorado to present its arguments to the Court in opposition to 
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Texas’ effort to start a new lawsuit.  The Court can then decide whether 

to refer the motion to the Master for a recommendation and follow the 

normal process to determine whether the Court should exercise its 

discretionary original jurisdiction. 

III. Conclusion. 

The Special Master should require Texas to file a motion for leave 

to amend its complaint with the United States Supreme Court because 

the added claim would implicate the rights of Colorado and other 

parties not active in this suit and is beyond the scope of the dispute that 

the Court agreed to hear.  

 Respectfully submitted this 15th day of July 2021, 

/s/ Chad M. Wallace  
CHAD M. WALLACE* 
Senior Assistant Attorney General  
PRESTON V. HARTMAN 
Assistant Attorney General 
Colorado Department of Law 
1300 Broadway 
Denver, CO 80203 
Telephone: 720-508-6281 (Mr. Wallace) 
Telephone: 720-508-6257 (Mr. Hartman) 
*Counsel of Record 
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