
Michael Gans 
Clerk of the Eighth Circuit      August 30, 2019 
Court of Appeals 
michael_gans@ca8th.uscourts.gov 
 
 
Re: Document to lodge in Texas v. New Mexico, Orig. 141 
 
 
Dear Mr. Gans: 
 
Per our telephone conversation yesterday I am writing to introduce myself and to find out how 
to get the attached document Embargo on the Upper Rio Grande lodged in Texas v. New 
Mexico. My name is Lana E. Marcussen, New Mexico Bar No. 7215. I was very involved in water 
adjudications in New Mexico in the 1990’s using my new political accountability federalism 
argument. I am the original author of the federalism argument adopted in New York v. United 
States, 505 U.S. 144 (1992). I wrote the argument as a third year law student in the clinical law 
program at the University of New Mexico School of Law to give New Mexico authority to 
contest and negotiate the opening of the Waste Isolation Pilot Project (WIPP) nuclear waste 
facility in Carlsbad, New Mexico. 
 
After graduating from law school I quickly became involved in the main water adjudications 
because the federalism argument pointed to actual solutions that balanced the interests of all 
the parties involved. By 1993, I was representing the Tracy family on the Pecos River and had 
clients in the Abousleman adjudication in the federal court. The Tracy family began the 
reclamation project on the Pecos that was bought out and then completed by the United States 
in 1907. The Tracy’s were land owners in the project and wanted to establish that their water 
rights were real property rights subject to the jurisdiction of New Mexico and assured as part of 
the project waters of the United States. Applying the federalism argument to Special Issue No. 3 
in the L.T Lewis adjudication in state court on the Pecos River we successfully argued and 
proved that state jurisdiction over the basic water rights was compatible with the Reclamation 
Act of 1902.  
 
The Pecos River litigation spurred the messier situation on the Rio Grande kicking the 
Abousleman litigation into a new gear in the federal court. When the United States attempted 
to take over the full administration of the entire river over the “emergency” that the Monsoon 
season was late, I successfully used the same arguments we were using on the Pecos to prove 
that no emergency existed and that New Mexico had primary jurisdiction over the Rio Grande. 
To be frank, the attorney for the New Mexico State Engineer did not understand what I was 
doing but went along with me because I had the backing of the law school and Governor Bruce 
King. When I convinced the Indian pueblos that their water rights would be more protected as 
state pueblo water rights than if they were awarded federal reserved water rights, the case 
settled giving the Indian pueblos all the waters they could prove were being applied to 
beneficial use as the highest priority on the river.  
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The Abousleman settlement discussions began in 1994. Then in my own divorce case, the judge 
in the case sua sponte decided to change the custody of my son. The divorce had been finalized 
the year before awarding me primary custody. According to the testimony of the judge in the 
hearing to remove her from the bench in 1999 she was asked to “stop” me by John Leshy who 
at that time was the Solicitor to the Department of the Interior under Secretary Bruce Babbitt. 
It is over what New Mexico did to my son in an attempt to control me and stop me from using 
the federalism argument on the Rio Grande that is now my main interest in making sure this 
document found by accident while looking for other water documents is lodged in Texas v. New 
Mexico. 
 
Instead of backing down after I was attacked in the family court, I decided to find out what I 
had stirred up. James Scott Boyd had found me through the litigation on the Pecos and had 
been trying to get me to take on representation. I was very reluctant because Mr. Boyd 
believed he knew more than any attorney. We were able to work out a representation 
agreement and with attorney Caroline Moore we were able to litigate in the Court of Claims 
convincing that court that the Leasburg diversion dam had been completed prior to any claim 
of forfeiture by the United States. That representation agreement does include a clause that if 
Mr. Boyd ever wins a settlement that I am entitled to a percentage of the award. The ruling by 
the Court of Claims that the United States had not committed a “taking” against the Rio Grande 
Dam and Irrigation Company but may have committed fraud against the Company ratcheted up 
my punishment in the New Mexico family court. In a hearing in which the Guardian ad litem 
recommended that primary custody be restored to me, my visitation with my son was 
completely cut off in a hand written minute entry that was not subject to any appeal. In 1993, 
New Mexico had entered into an agreement with the United States to apply the Indian Child 
Welfare Act as the primary law in the family courts to decide all custody cases. This 
Demonstration Project suspended all parental rights and due process rights in the family courts.  
 
After the ruling in the Court of Claims for Mr. Boyd, the United States filed the Quiet Title suit in 
the federal court in New Mexico. When New Mexico panicked and submitted a very weak 
answer, attorney Caroline Moore and I again represented Mr. Boyd in the quiet title suit to 
assert his claims in an attempt to defeat the claim of the United States. By asserting Mr. Boyd’s 
interests there was enough for me to apply the federalism argument and refute the claims of 
the United States. Before Judge Parker was willing to allow full litigation he requested and 
received from me what is referred to in the case as the “Secret Memorandum” which is a direct 
application of the federalism argument as applied to the Mexican water treaty issue and what it 
meant in terms of “ownership” of the water. This memorandum was not seen by the other 
parties until the United States’ appealed the ruling to the Tenth Circuit Court of Appeals.  
 
After the ruling on the Quiet Title case, and the other rulings a hired assassin took three shots 
at me in the parking garage of the Western Bank building where my office was in December 
1998. I rented a home in Arizona and only returned to New Mexico long enough to remove my 
personal property. I have resided in Arizona since January 1999. The attack from New Mexico 
still has not completely ended but the success of the federalism argument did allow me to 
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break my son loose and restore my full law license. But the power to attack me as was done 
used the same powers asserted for the first time against the Rio Grande Dam and Irrigation 
Company a century earlier. This gave me a great interest to find out what had really happened 
on the Rio Grande and how the United States had continued to use “war powers” to suspend 
individual rights, especially to due process of law. My research quickly led to the Nixon Indian 
policy and attorney William H. Veeder who was special counsel on Indian Affairs in the Nixon 
White House. In fact, it was while searching for the main documents of the Nixon Indian policy 
that I came across the two memoranda that are attached to this letter. 
 
The main document is entitled “Embargo on the Upper Rio Grande” and is attached to this 
letter with all of its attachments. This is the only document I request be lodged.  The second 
and much smaller document entitled “Federal Irrigation Water Rights” is about the application 
of the federal reserved rights doctrine. This second document was submitted to the United 
States Supreme Court this past term attached to an amici curiae brief in Sturgeon v. Frost, 
(2019) written for the Citizens Equal Rights Foundation (CERF). I have represented CERF for 
more than 20 years and written many amicus briefs for them. The document on the federal 
reserved rights doctrine is submitted with this letter only to apprise the Special Master of how 
the United States claims it can use the Rio Grande Dam and Irrigation rulings from the last 
century currently.  
 
It is the “Embargo on the Upper Rio Grande” that discusses what actually happened on the Rio 
Grande and how the war power embargo order will continue to be applied by the United States 
in the Compact on the Rio Grande. The memorandum begins with a description of the 
preexisting canal structures that were found when the Spanish arrived in the El Paso area. The 
memorandum implies that those structures were built by the Pueblo Indians of Northern New 
Mexico. This implied fact is contradicted by the Pueblo Indians themselves who acknowledge 
their Hohokam cousins as the builders just as existed in Phoenix, Arizona when the Spanish 
arrived. The Hohokam were extinct before the Spanish arrived. The memorandum speaks for 
itself in describing the claimed federal authority to apply the war power of embargo against the 
sovereign interests of the future State of New Mexico. Because the use of the war power was 
done completely in secret, none of the litigation of the Rio Grande Dam and Irrigation Company 
ever addresses the authority to apply a war embargo power. This issue has never been litigated 
because it has never been openly disclosed that this war embargo power was the real basis for 
stopping the Company from exercising the rights it acquired legally to build the Rio Grande 
project.  
 
The Special Master does need to know that there are two issues not addressed in the Embargo 
Memorandum that may come up in future litigation. The two facts left out of the Embargo 
Memorandum are important for how Richard Nixon engineered his Indian policy with the help 
of his mentor A.B. Fall to continue and expand the domestic use of the war powers. Indians 
were forcibly removed from the Pueblo of Isleta and from the Mescalero Apache reservation 
and forced to live at the Elephant Butte and Leasburg dam sites by the U.S. Military as part of 
the enforcement of the embargo order. In both locations, the Army prevented intrusion while 
“protecting” the Indians. The other issue involves the treachery of A.B. Fall in his so-called 
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representation of the Rio Grande Dam and Irrigation Company. The two issues are unlikely to 
appear in the Rio Grande litigation.  
 
I hope that my letter sufficiently explains my overriding interest in presenting the Embargo 
Memorandum. If the United States can use true war powers in domestic law without ever 
disclosing their use there is no reason for my federalism argument or any discussion of applying 
the constitution. War powers override all civil liberties. In a real emergency or war these 
powers are appropriate but must be subject to termination at the end of the emergency or war. 
It is the fact that a direct use of the war powers was asserted and used by the United States to 
prevent the Rio Grande Dam and Irrigation Company from completing its project that is the 
problem no party in this litigation wants to raise because no one knows what the result will be 
if the United States exceeded its authority. What scares me is what happens if the truth never 
comes out and these war powers can be asserted against anyone who happens to end up 
against a major federal interest and ends up losing all their rights without even knowing what 
happened. 
 
Under normal circumstances my suggestion would be that the Embargo Memorandum be sent 
out to all parties asking them to comment about its impact on the litigation. My educated guess 
is that after questioning its authenticity all of the States and the United States will say that it 
does not affect the litigation. The States are in a very difficult position in regards to the use of 
federal war powers. Many major social programs today incorporate federal war powers in 
domestic legislation through the Nixon Indian policy. The States could be threatened with losing 
federal funding if they even consider bringing out the truth on the Rio Grande. The other issue 
is whether the States actually know what it means to apply war powers in domestic law. It has 
never been openly disclosed that war powers were asserted to create the reserved rights 
doctrine or laws like the Indian Child Welfare Act that Texas is currently alleging is 
unconstitutional. The United States as it has done since 1896 will just lie and say in the briefing 
that these war powers mean nothing while they internally continue to enforce the war powers 
to deliberately thwart state authority to apply the public trust doctrine as disclosed in the 
“Federal Irrigation Water Rights” memorandum attached to this letter.  
 
The only potential parties that could assert the reality are the State of New Mexico, 
landowner/water users in New Mexico served by the Rio Grande project and Mr. Boyd. I have 
spent over a year trying to convince Mr. Boyd that he should introduce this Memorandum with 
his Petition to Intervene. Mr. Boyd has chosen not to do so because he believes the 
Memorandum will get the credit for changing the law on the river and not him. Similarly, the 
State of New Mexico was given a copy and has chosen not to disclose it. The Elephant Butte 
Irrigation District was also told of its existence and would rather argue the old line from the 
federal government relying on the war powers that they preexist the State and are not subject 
to its jurisdiction. As the law currently exists, no party is positioned to assert what the rights 
and jurisdiction should be on the Rio Grande without the federal war powers. Yet, this 
undisclosed secret of the war embargo power underlying the federal reserved rights doctrine 
needs to be confronted to allow the sovereign interests on the Rio Grande to be determined 
within the constitutional structure.  
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Because over a hundred years has passed and the war power embargo has been incorporated 
into the Compact, I suggest that the Special Master cannot accept how the United States took 
control of the Rio Grande given what is said in this Embargo Memorandum. The Memorandum 
does need to be disclosed to all parties. I suggest that the Special Master lodge the “Embargo 
on the Upper Rio Grande” memorandum and request the parties to brief whether it is the 
asserted war embargo power that allows the Rio Grande Compact to make the water transfer 
to Texas at Elephant Butte calling into question New Mexico’s sovereignty within the Rio 
Grande Project boundaries within New Mexico. Requiring the parties to say what the law 
should be without the war embargo power will require all of them to reconsider their 
respective positions. I think this is the only way to correct what happened on the Rio Grande.  
 
Both of these attached memoranda were certified by the National Archives where they were 
located. If the Special Master requires the certifications I will transmit them separately at a later 
time. The hard copy of the “Embargo on the Upper Rio Grande” is harder to read than the 
photographed copy that is attached. 
 
I don’t believe the jurisdiction on the Rio Grande can ever be judicially determined without 
dealing with the asserted war power of embargo on the Rio Grande. The war powers subvert 
the intent of Congress in making legislation like the Reclamation Act of 1902 and the authority 
of any court to make a decision that impairs the power as asserted by the Department of 
Justice. The Rio Grande is where the war powers were first asserted without an emergency. 
With the Rio Grande Compact the United States asserted these war powers without ever 
explaining to Congress or to the people in the States how their rights could be suspended 
indefinitely. Certainly the water users in southern New Mexico deserve the same rights as all 
other similarly situated persons in federal reclamation projects. These persons are literally 
orphans without a State. By lodging the “Embargo on the Upper Rio Grande” memorandum the 
underlying law has a real chance of being corrected. If it is not lodged, no party is going to 
introduce it and the undisclosed use of the war powers will remain federal law. I hope the 
discovery of the Embargo Memorandum will result in confronting the war embargo power. 
  
 
       Sincerely, 
 
       Lana E. Marcussen 
       4518 N. 35TH Place 
       Phoenix, AZ  85018 
       (602) 694-5973  
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