Michael Gans

Clerk of the Eighth Circuit August 30, 2019
Court of Appeals

michael gans@ca8th.uscourts.gov

Re: Document to lodge in Texas v. New Mexico, Orig. 141

Dear Mr. Gans:

Per our telephone conversation yesterday | am writing to introduce myself and to find out how
to get the attached document Embargo on the Upper Rio Grande lodged in Texas v. New
Mexico. My name is Lana E. Marcussen, New Mexico Bar No. 7215. | was very involved in water
adjudications in New Mexico in the 1990’s using my new political accountability federalism
argument. | am the original author of the federalism argument adopted in New York v. United
States, 505 U.S. 144 (1992). | wrote the argument as a third year law student in the clinical law
program at the University of New Mexico School of Law to give New Mexico authority to
contest and negotiate the opening of the Waste Isolation Pilot Project (WIPP) nuclear waste
facility in Carlsbad, New Mexico.

After graduating from law school | quickly became involved in the main water adjudications
because the federalism argument pointed to actual solutions that balanced the interests of all
the parties involved. By 1993, | was representing the Tracy family on the Pecos River and had
clients in the Abousleman adjudication in the federal court. The Tracy family began the
reclamation project on the Pecos that was bought out and then completed by the United States
in 1907. The Tracy’s were land owners in the project and wanted to establish that their water
rights were real property rights subject to the jurisdiction of New Mexico and assured as part of
the project waters of the United States. Applying the federalism argument to Special Issue No. 3
in the L.T Lewis adjudication in state court on the Pecos River we successfully argued and
proved that state jurisdiction over the basic water rights was compatible with the Reclamation
Act of 1902.

The Pecos River litigation spurred the messier situation on the Rio Grande kicking the
Abousleman litigation into a new gear in the federal court. When the United States attempted
to take over the full administration of the entire river over the “emergency” that the Monsoon
season was late, | successfully used the same arguments we were using on the Pecos to prove
that no emergency existed and that New Mexico had primary jurisdiction over the Rio Grande.
To be frank, the attorney for the New Mexico State Engineer did not understand what | was
doing but went along with me because | had the backing of the law school and Governor Bruce
King. When | convinced the Indian pueblos that their water rights would be more protected as
state pueblo water rights than if they were awarded federal reserved water rights, the case
settled giving the Indian pueblos all the waters they could prove were being applied to
beneficial use as the highest priority on the river.
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The Abousleman settlement discussions began in 1994. Then in my own divorce case, the judge
in the case sua sponte decided to change the custody of my son. The divorce had been finalized
the year before awarding me primary custody. According to the testimony of the judge in the
hearing to remove her from the bench in 1999 she was asked to “stop” me by John Leshy who
at that time was the Solicitor to the Department of the Interior under Secretary Bruce Babbitt.
It is over what New Mexico did to my son in an attempt to control me and stop me from using
the federalism argument on the Rio Grande that is now my main interest in making sure this
document found by accident while looking for other water documents is lodged in Texas v. New
Mexico.

Instead of backing down after | was attacked in the family court, | decided to find out what |
had stirred up. James Scott Boyd had found me through the litigation on the Pecos and had
been trying to get me to take on representation. | was very reluctant because Mr. Boyd
believed he knew more than any attorney. We were able to work out a representation
agreement and with attorney Caroline Moore we were able to litigate in the Court of Claims
convincing that court that the Leasburg diversion dam had been completed prior to any claim
of forfeiture by the United States. That representation agreement does include a clause that if
Mr. Boyd ever wins a settlement that | am entitled to a percentage of the award. The ruling by
the Court of Claims that the United States had not committed a “taking” against the Rio Grande
Dam and Irrigation Company but may have committed fraud against the Company ratcheted up
my punishment in the New Mexico family court. In a hearing in which the Guardian ad litem
recommended that primary custody be restored to me, my visitation with my son was
completely cut off in a hand written minute entry that was not subject to any appeal. In 1993,
New Mexico had entered into an agreement with the United States to apply the Indian Child
Welfare Act as the primary law in the family courts to decide all custody cases. This
Demonstration Project suspended all parental rights and due process rights in the family courts.

After the ruling in the Court of Claims for Mr. Boyd, the United States filed the Quiet Title suit in
the federal court in New Mexico. When New Mexico panicked and submitted a very weak
answer, attorney Caroline Moore and | again represented Mr. Boyd in the quiet title suit to
assert his claims in an attempt to defeat the claim of the United States. By asserting Mr. Boyd’s
interests there was enough for me to apply the federalism argument and refute the claims of
the United States. Before Judge Parker was willing to allow full litigation he requested and
received from me what is referred to in the case as the “Secret Memorandum” which is a direct
application of the federalism argument as applied to the Mexican water treaty issue and what it
meant in terms of “ownership” of the water. This memorandum was not seen by the other
parties until the United States’ appealed the ruling to the Tenth Circuit Court of Appeals.

After the ruling on the Quiet Title case, and the other rulings a hired assassin took three shots
at me in the parking garage of the Western Bank building where my office was in December
1998. | rented a home in Arizona and only returned to New Mexico long enough to remove my
personal property. | have resided in Arizona since January 1999. The attack from New Mexico
still has not completely ended but the success of the federalism argument did allow me to



break my son loose and restore my full law license. But the power to attack me as was done
used the same powers asserted for the first time against the Rio Grande Dam and Irrigation
Company a century earlier. This gave me a great interest to find out what had really happened
on the Rio Grande and how the United States had continued to use “war powers” to suspend
individual rights, especially to due process of law. My research quickly led to the Nixon Indian
policy and attorney William H. Veeder who was special counsel on Indian Affairs in the Nixon
White House. In fact, it was while searching for the main documents of the Nixon Indian policy
that | came across the two memoranda that are attached to this letter.

The main document is entitled “Embargo on the Upper Rio Grande” and is attached to this
letter with all of its attachments. This is the only document | request be lodged. The second
and much smaller document entitled “Federal Irrigation Water Rights” is about the application
of the federal reserved rights doctrine. This second document was submitted to the United
States Supreme Court this past term attached to an amici curiae brief in Sturgeon v. Frost,
(2019) written for the Citizens Equal Rights Foundation (CERF). | have represented CERF for
more than 20 years and written many amicus briefs for them. The document on the federal
reserved rights doctrine is submitted with this letter only to apprise the Special Master of how
the United States claims it can use the Rio Grande Dam and Irrigation rulings from the last
century currently.

It is the “Embargo on the Upper Rio Grande” that discusses what actually happened on the Rio
Grande and how the war power embargo order will continue to be applied by the United States
in the Compact on the Rio Grande. The memorandum begins with a description of the
preexisting canal structures that were found when the Spanish arrived in the El Paso area. The
memorandum implies that those structures were built by the Pueblo Indians of Northern New
Mexico. This implied fact is contradicted by the Pueblo Indians themselves who acknowledge
their Hohokam cousins as the builders just as existed in Phoenix, Arizona when the Spanish
arrived. The Hohokam were extinct before the Spanish arrived. The memorandum speaks for
itself in describing the claimed federal authority to apply the war power of embargo against the
sovereign interests of the future State of New Mexico. Because the use of the war power was
done completely in secret, none of the litigation of the Rio Grande Dam and Irrigation Company
ever addresses the authority to apply a war embargo power. This issue has never been litigated
because it has never been openly disclosed that this war embargo power was the real basis for
stopping the Company from exercising the rights it acquired legally to build the Rio Grande
project.

The Special Master does need to know that there are two issues not addressed in the Embargo
Memorandum that may come up in future litigation. The two facts left out of the Embargo
Memorandum are important for how Richard Nixon engineered his Indian policy with the help
of his mentor A.B. Fall to continue and expand the domestic use of the war powers. Indians
were forcibly removed from the Pueblo of Isleta and from the Mescalero Apache reservation
and forced to live at the Elephant Butte and Leasburg dam sites by the U.S. Military as part of
the enforcement of the embargo order. In both locations, the Army prevented intrusion while
“protecting” the Indians. The other issue involves the treachery of A.B. Fall in his so-called



representation of the Rio Grande Dam and Irrigation Company. The two issues are unlikely to
appear in the Rio Grande litigation.

| hope that my letter sufficiently explains my overriding interest in presenting the Embargo
Memorandum. If the United States can use true war powers in domestic law without ever
disclosing their use there is no reason for my federalism argument or any discussion of applying
the constitution. War powers override all civil liberties. In a real emergency or war these
powers are appropriate but must be subject to termination at the end of the emergency or war.
It is the fact that a direct use of the war powers was asserted and used by the United States to
prevent the Rio Grande Dam and Irrigation Company from completing its project that is the
problem no party in this litigation wants to raise because no one knows what the result will be
if the United States exceeded its authority. What scares me is what happens if the truth never
comes out and these war powers can be asserted against anyone who happens to end up
against a major federal interest and ends up losing all their rights without even knowing what
happened.

Under normal circumstances my suggestion would be that the Embargo Memorandum be sent
out to all parties asking them to comment about its impact on the litigation. My educated guess
is that after questioning its authenticity all of the States and the United States will say that it
does not affect the litigation. The States are in a very difficult position in regards to the use of
federal war powers. Many major social programs today incorporate federal war powers in
domestic legislation through the Nixon Indian policy. The States could be threatened with losing
federal funding if they even consider bringing out the truth on the Rio Grande. The other issue
is whether the States actually know what it means to apply war powers in domestic law. It has
never been openly disclosed that war powers were asserted to create the reserved rights
doctrine or laws like the Indian Child Welfare Act that Texas is currently alleging is
unconstitutional. The United States as it has done since 1896 will just lie and say in the briefing
that these war powers mean nothing while they internally continue to enforce the war powers
to deliberately thwart state authority to apply the public trust doctrine as disclosed in the
“Federal Irrigation Water Rights” memorandum attached to this letter.

The only potential parties that could assert the reality are the State of New Mexico,
landowner/water users in New Mexico served by the Rio Grande project and Mr. Boyd. | have
spent over a year trying to convince Mr. Boyd that he should introduce this Memorandum with
his Petition to Intervene. Mr. Boyd has chosen not to do so because he believes the
Memorandum will get the credit for changing the law on the river and not him. Similarly, the
State of New Mexico was given a copy and has chosen not to disclose it. The Elephant Butte
Irrigation District was also told of its existence and would rather argue the old line from the
federal government relying on the war powers that they preexist the State and are not subject
to its jurisdiction. As the law currently exists, no party is positioned to assert what the rights
and jurisdiction should be on the Rio Grande without the federal war powers. Yet, this
undisclosed secret of the war embargo power underlying the federal reserved rights doctrine
needs to be confronted to allow the sovereign interests on the Rio Grande to be determined
within the constitutional structure.



Because over a hundred years has passed and the war power embargo has been incorporated
into the Compact, | suggest that the Special Master cannot accept how the United States took
control of the Rio Grande given what is said in this Embargo Memorandum. The Memorandum
does need to be disclosed to all parties. | suggest that the Special Master lodge the “Embargo
on the Upper Rio Grande” memorandum and request the parties to brief whether it is the
asserted war embargo power that allows the Rio Grande Compact to make the water transfer
to Texas at Elephant Butte calling into question New Mexico’s sovereignty within the Rio
Grande Project boundaries within New Mexico. Requiring the parties to say what the law
should be without the war embargo power will require all of them to reconsider their
respective positions. | think this is the only way to correct what happened on the Rio Grande.

Both of these attached memoranda were certified by the National Archives where they were
located. If the Special Master requires the certifications | will transmit them separately at a later
time. The hard copy of the “Embargo on the Upper Rio Grande” is harder to read than the
photographed copy that is attached.

| don’t believe the jurisdiction on the Rio Grande can ever be judicially determined without
dealing with the asserted war power of embargo on the Rio Grande. The war powers subvert
the intent of Congress in making legislation like the Reclamation Act of 1902 and the authority
of any court to make a decision that impairs the power as asserted by the Department of
Justice. The Rio Grande is where the war powers were first asserted without an emergency.
With the Rio Grande Compact the United States asserted these war powers without ever
explaining to Congress or to the people in the States how their rights could be suspended
indefinitely. Certainly the water users in southern New Mexico deserve the same rights as all
other similarly situated persons in federal reclamation projects. These persons are literally
orphans without a State. By lodging the “Embargo on the Upper Rio Grande” memorandum the
underlying law has a real chance of being corrected. If it is not lodged, no party is going to
introduce it and the undisclosed use of the war powers will remain federal law. | hope the
discovery of the Embargo Memorandum will result in confronting the war embargo power.

Sincerely,

Lana E. Marcussen
4518 N. 35™ Place
Phoenix, AZ 85018
(602) 694-5973
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Valley) as a "oontinuous vineyard”, and stated that an area ex-
tending for twenty miies on both sides of the river wes in cul-
tivation, | |

In 1880 this srea consisted of approximately 25,000 aocres on
the Mexican gide supporting & population of sbout 20,000 and
appragimately 15,000 acres on the American sides with a population
of ebout 10,000. It is estimated that 550 second-fest of water
were diverted for this irrigation.

In the seme year there were irrigated from the Rio Grande
in the Terrlitory of New Mexieo, approximately 183,000 acres,
demanding the use of about 5600 zepond-feet of water, and there
were lrrigated froﬁ the Rio Grende in the State of Colorade,
. approximatély{laz,ODO’aeres requiring ebout 5veorsecenﬁéfaat of
water. Of the eree in New Mexioco, about 10,000 acres wére irri=
gated 1n the Rinecon Velley, and about 31,000 in the Mesilla Valley,

Just north of El Paso.

Complalnts from Mexioco

In the early eightles of the last century complaints began
to be made on behalf of lrrigetors in New Mexico, to the effect
that irrigation in the United 3States héd been increased to such
an extent as seriously to deplete the water mupply used for cen-
turies on the lands in the vieinlty oé Juarez. The diversion
particularly complelined of were those in the San Luis Velley in
golorado. These complaints, volced at first by individuel lend-
owners, later weore taken up by the Government of Mexlco with our
State Department at Weshington. It was oontended by the Mexican




authorities that the ﬂi#arsiaﬁs in the United States were in vio-
lation of the Treaty of Guadslupe Hidslgo of Februéry 2, 1848

{9 Stat., 28), end thet damages smounting %o upwerds of $35,000,000
had bsen,snstéineé by the eltizens of Mexico. 1%t was suggested ta t
a dam sonstructed scrogs the Rio Grande to provide the water %o

which the lands in Mexido wers sniitled.

General Stanley of the U. 8. Ammy, commsnding the Department
of Texes, in his official report dated September 12, 1889, says on
this subjeo%:

our relations with our Mexicanm neighbors upon the long line
of the Ric Grande have been kindly although they are a good deel
exoited over what they deem the violation of their riparian rights -
through our people taking all the weter of the Rio Grande for the
irrizetion of the San Luls Valley, whlch leaves the Rio Grande a
dry bed for 500 miles. The question is one that must be settled
by the State Department, and thus fer there had been no call for
military force. The remédy for this walter fam.ne and consequent
ruin to the inhebliants of the Rio Grande Valley must be found in
storage r eservoir s, sc easy of construstlon, one in the canyon op»
posite Teos and the other in the canyon near end north of El Paso.

T o
-

Eony

.Concurrent Resol of April 29, 1890

There ensured several years Eﬁll;d wlth biekerings over this
matter. Americens becsme interesxted from a finaaéial standpoint
in the proposed intarnational'aam, and bills to provide for iis
eepstructiah by the United Statss were introdiced in Congress. A
b111 of tuis chsreoter (5. 1644-H.R. 5984) introduced in the Glst
gongress (1899} provoked aansidsrahia 81 scussion. The ag%;aﬁi@n
sulminated in the passage on April 29, 1890, of 8 aencuxrént'rasav
jution authorizing the president to enter into negotiations with
the Governmeént of Mexigo for the purpose of remedying the difficul~




ties existing between the two countries on acvount of the
depleted water supply in the Rio Greande. Under tgeaty of Meroh
1, 1889 (26 Stat.,, 1512) there was orsated an Interﬁatianal
Boundary Commission to pass on matters affecting the common Moun~
darfes of the two countries on the Rio Grende and the Oolorado,
Eut this commission was not authorized %o consider the question
of the deple ted water supply, as nas been frequently errogeﬁusly
stated. 4 oopy of the conourrsni resolution of April 29, 1890

marked Exhibit A is attached hereto.

The Rio Grande Den & Irrigation Company

¥or several years immedistely following the passage of the
conourrent resolution of Apr;l 29, 1890, little or nothing wes
done by our Government to ¢arry out the purpose of the resolu-
tion, In the meantime, Seetions 18, 19, 20 and 81 of the statute
of Mareh 3, 1831 (26 Stat., 1095), euthorizing rights of way over
the public lands for canals, ditehes or reservolrs, was enaétea
into law, and on February 1, 1895, by approval of the Seoretary
of the Interior under sald aob, 2 private oconcern known as the
Rio Grznde Dam and Irrigation Company, gsecured a right of way
over public lands to construct & ilsrge irrigation dam soross the
Rio Grande near\Elephant Butte in New Mexico, about 120 miles
above the oity of El Paso. Seotions 18. 19, 20, and 21 of the
right of way mot of March 3, 1891, marked Exhibit B and attached
hereto. The deallings of the Government with the Rio Grande Dam
& Irrigation Compeny will be referred to later.

More Complaints from Mexioc




The ectivities of the Rio Grande Dam and Irrigation Oompany
led to renswed efforts on the part of the Mexican authoritiss to
seocure aotlon from ﬁhis‘Government under the concurrent resolution
of april 29, 1890. It was realized that those in control of a
large private dam across the Rlo Crande in Wew Mexico would be
able at1ll further to reduce the water supply available for the
Mexlioan lends. Also 1% was assumed that if the proposed develop-
ments of the Rio Grande Dam and Irrigation Company were earried out
1%t would be unfeasible to construct the proposed internstionsl dsm
at El Pego. Under date of October 21, 1895 the Mexican ﬁiniatez,
M. Romero, sent a vigomous letter to Seoretary of State Richard
Clney, urging action undér the oconeurtent resclution. 4 copy of

this letter marked Exhibit C is athached hereto.

Opinion of Attorney General Harmon

By letter dated November 5, 1895, the Seoretary of State
trensmitted to Attorney General Judson Harmon. a copy of the Mex-
lcen Minister's letter of October 21, 1895, referred to the con-

current resolution of Zpril 29, 1830, and requested enswers to

the following guestions:

(1) 4re the provisions of ariticle 7 of the treaty of Februsry
2, 1848, known as the treaty of Guadalupe Hidelgo, 3till in Toroe
80 far as the river Rlio Grands is concerned, elithsr because never
annulled or because recognized and reaffirmed by article 5 of the
convention between the United States and MNevilco of November 12,
1884, .

(8) By the principles of international law, independent of
any speoial treasty or convention, may Mexico rightfully claim that
the obstructions end diversions of the waters of the Rio Grende, in

the Mexican Minister's note referred to, are violations of its rights

which should not continue for the future, and op account of whioh,
80 far ags the past is contbnuned, Mexico should be awarded adequate
mnlty? .

On December 12, 1895 the Attorney Genersl rendered am opinion




which 1s % be found in Volume 21 Ops. Atbty Gen'l. mt page 274.
The following is the syllabus of the decision as found in the

Teport.

Artiele VII of the treaty of February 2, 1848, between Mexieco
and the United States, known as the treaty of Guadalups Hidalgo
is s%111 in force, so far as 1t affects the Rio Grande.

Article VII 1s limited in terms to that part of the Kio Grands
lying velow the southern boundary of New Mexico, and applies to
such works alone as clther party nmight construct on its own sidse,

The only right the treaty professed to croate or protect
with Thspect to the Rio Nrasnde was that of navigation. Clains
8gainst the United States by Mexico for indemmity fer injuries to
agriculture alone, caused by scarcity of water resulting frcm ir-
rigation ditehss @holly within the United States at places farx
above the head of havigation, find no support in the treaty.

The rules, principles, and procedents of internationsl law
impose no duiy or obligation upon the United States of denying
to its inhabltants the use of the water of that part of the Rio
Grands lying entirely within the United States, although such
use results in reducing the volume of water in the river below
the point where it ceases to be entirely within the United States.

The fact that there 1s not enough water in the Rioc Grande Tor
the use of the inhabitants of both Sountries for irrigation pur-
poses does not glve Mexico the Tlght to Aubjeot the United States
to the burden or erresting its developmesnt ang denying o lts in-
habliants the use of & provision whieh nature has supplied, entirely
within its own territory. The recognitlon of sush a right is en~
tirely lnconsistent with the sovereignty of the United States over
its natdonal domain. R

Agreememtof May 6, 1898.
Whils the Attorney General's opinion of December 12, 1895,

held that the complaints of the Mexican authorities were not Jus~
tified either under treaty rights or under the rules of interna-
tional lsw, the State Department apparently took the position that
the United States was under a morel obligéﬁien.ta mske good the

depleted water supply of the Mexigan lends,

'4.;



. On May 6, 1896 an égreément was made by Secretary of State
Righard Olney, Representling the United States, and the Mexlcan
Minister, Col. Anson Mills and Senor Don F. Javier Osoropno, members
of the Internatioﬁal Boundary Commission, provided by the treatly
of Marech 1, 1889, &ere direoted to investigate and report as soon
as practicable upon the following three questlons:

. 1. The amount of waler 1in the Rio Grande taken by the Irri-
gation canals constructed in the United States of Amerloa.

2. The average amount of water 1n said river, year by Yyear,

before the oconstruction of sald irrigation canals and since sald
construction =~ the present year included.

3, The best and most feasible mode whether through a dem
to be constructed soross the Rio Grande near El Paso, Texas, or
otherwise of so regulating the use of the waters of sald river
as to seoure to each country conoerned and to its inhabitants thelr
legal and equitable rights and interests in gald waters.

Joint Commission Report of Noyember 20, 1893

Puréuant to the mgreement of May 6, 18968, the joint commission
therein named proceeded to eonsider and report upon the three ques-
tions set forth in that sgreement. The oommissionts report besars

date November 25, 1896.

On question No.. 1 relatlve to the amount of water taken from
the Rioc Grande by irrigation ocenals constructed in the United

States the commission reported as follows: ~

From the very elaborate statistical report of Civil Englneer
Follett the commission find that prior 4o 1880 there were in Qolo~
rado 511 canals teken from the Rio Grande snd its tributaries,
irrigating sbout 121,000 ecres of land; that this number of canals
and smount of land if{igated nas kept inoreasing yaarib§ year%hat

# the canals hBeitm enlarged during the sameqperiod, = at
%ﬁgynggbégeofaggéglgéaﬁgthis ggte has iRorsased t§?925,‘{rrigating
318,000 acres of land} and that in New Mexloo there were, prior to
1880, 563 manals teken from the Rio Grande and 1ts tributaries,
irrigating 183,000 acres of land, and at the present time there are




803 csnals, irrigating 188,000 acres of lana,

These results show &n aggregate of 1,074 esnalg taken out in
Colorado and New Mexico prior to 1880, and 1528 taken from the
River and itg tributaries at this date, show ng an increase of
454 oanals and of 198,000 acres irrigated in the State of Colorado
and Territory of New Mexico. This shows quite accurately the hh-
orease for the past sixteen years. There are no reliable records
avellable showing the incresse in the pPreceding years, but they
Wwore doubtless on a more rapidly inoreasing ratio.

It will also be observed that the greatest increase during
these sixtesn yesrs was in the State of Colorado, the number of
eanals and acres irrigated emaining almost stationary in New Mex~
100 for that reriod, but thig es easlly accounted for by the fact
that the appropriation of water in Colorado has rendered such a ‘
scarcity in Hew Mexico that little further inorease of canals and
acreage was profitable.

4 It 1s evident to the commissioners that ag the flow of water
in the Bio Grands had not only become scarce at £l Paso, but high
up in New Mexioco prior to 1888 or 1889, any inorease of water used
in Gelorado would diminisgh materially the flow at El Paso during
the irrigation season.

Relative to the second qusstion, conoerning the average amount
of water in the Rlo Grande year by year, the commission reported

as follows:

the commissionsrs to determine this questlon entire with any degree
of acouracy. The first record of the flow of the river here at El
Paso was takan in 1889, the driest Je8T up to that date, the river
being dry as far sbove a g Albuquerque, H. Mex,, and no water pas-
sing Bl Paso for four months during the year, embrecing August,
September, October and Hovember. There iz no traditien of sush
scarclty of water prior tc this date - 1889 - the river enly being
dry once in about seven years, and then only for a dmrt period in
the latter part of the summer.

For the eleven months prier to Maron 31, 1890, the flow of
the river at El Paso was 425,000 acre-feet. This inoludes the
long drousht or 1889, before montioned. For the yoear ending March
31, 1891, the flow wes 1,100,000 acre-feet. For the year 1892 the
flow at El Peso was 1,880,000 ascre-feet. For the year 1893 the

Tlow was 875,000 acre-feet.

During a part of this time measurements at Embude at the Rio
Grande near the Colorado line showed that the flow at that point.
was greater tha. at El Paso, there being no inorease in the Tlow
from Embudo to El Paso. This fact is mentioned to show that the
Supply of water both in New Mexico and in the valley of El Paso de-
pends, for the greater part, upon that of its heaad waters in Colorado.




had a oapaoity of about 300 second-feet, and that those on the
United States side had a capaoity of about 2150 second~-feet,

Meny of these for the past five years have been constantly
ary, and all of them have been dry for a great rert of the irri-
gating season three years out of the, five past.

The foregoing is s condensed compendium of the large mass of
infermation end statistics taken by our engineers, from which we
for the Tollowing gonclusions:

That the flow of the Tiver at El Paso has now been decreased
by the taking of water for lrrigation by canals constructed in the

United States of Ameriocas about 1,000 second-feet for one hundred
days annually, equal to 200,000 aecre-feet of water.

It wlll be observed that thim loss 18 distributed through
he summer flow, which at best was not always suffioient before
the dimimution toolk Place during dry seasons.

tion the maximum floy Lasting but a fow days, rumning s nigh as
18,000 second-freat, generally before the irrigation season fully
seﬁayih, and an average flood of about 5,000 second-feet during

On the thirg question, respsctiﬁg the most feasible mode of
regulating the use éf the waters of the Rio Grende, so as %o secure
to each country an quitable right bs'thé use of the waters, the
commission reported as follows:

The joint report of the engineers develops a feasible method
of bullding a dam across the Rio Grande near El Paso about 3 miles
above, and impounding a large mass of the flood waters in g leke
some 15 miles long by about 3% -miles wide, whioh it 1s believed by
the commission will se regulate the use of the waters of said river
a8 to seoure %o each country conserned and to its inhabitants their
legal ang equiteble rights angd interests in saig waters, and neither
they nor the commissioners have been able to di scover any other
feasible mode or consummating these ends. '

but insufficient to maintain it and af the same time maintain the

pr@geekaﬁ reservoir 120 miles above Bl Paso, in New Mexico, known
&s the Elephant Butte dam and reservoir. One of thesge Projects, in



the opinion of the eommission, must glve way to the other, or at
least, 1f both are bullt, that et Elephant Butte must in some way
be restrained from using water slready appropriated by the oitizena
of the El Pesc Valley, both Mexlcans end Americans, and a method
provided in ocase they violate these restralning rules for a prompt
and effiolient legal remedy for the parities injured.

BU‘QDQQQ§5°°§QGQ‘-&&U§:5vvaGO

; It is the opinion of the joint commission that Mexico has
been wronzfully deprived for many yeers of a portion of her equit-
able rights in the flow of one~half of the waters of the Rlo Grende
at the time of the treaty of Guadalupe Hidalgp; end 1if there were
no other evidence of that fact than the records and measurements
above referred to, 1t 1s apparent to the eye of any visitor to

the locality, where osn be witnessed the dying fruit trees and
vines, the abandoned flelds and dry canals for the greater portion
that has heretofore been cultivated; and while we are consldering
the equitable rights of Mexloco, this is also true of the United
States side, where elmost the same sbandomment and destruction of
former progperous farms may be witnsssed.

y The joilnt commission is of the opinion that the impounding

of this large body of the flood waters of the Rio Grande would not
only effectuslly remedy %the existing troubles regarding the equit-
able division of the waters of sald river between the two couniries,
but would mske ‘1t feasible to control the flow in the river so that
i1t will be practiocally constant and uniform end prevent the erosions
and avulsions which have heretofore rendered the boundary line be-
tween the two couniries so undertain, unstable end vexatious. 1%
is certain that this effect will result as far down the rlver as
the mouth of the next important tributary, the Concho River, of
Mexico, end that the restraint of the torrential flow will, in a
greoat degree, remedy the erosions end avulsions below the mouth of
the Conoho and the Gulf. <

The Qommission rscommended that the two Govermnments enter into
a treaty to provide for a final settlement of all gquestions, past
sand future, regarding the disfributien of the weters of the Rio
Grende. It proposed that the United States defray all of the cost
of the dem, estimated at $2,317,113.36) that an equitable distri-
bution of the waters from the dem be mads between the two countries
and that Mexico relinquish all olaims for 1ndamnity'far the unlaw-

ful use of water in the past.



On the subject of interference with the water supply on the
upper river, the commission recommended that the United States -
in some way prevent the construcstion of any large reservoirs in
the Rio Grande in the Territery of New Mexico, or in lieu thereof,
if that be lmpraoticable, resirain any such reservoirs hereafter
bonstructed from the use of any waters to which the oltizens of
the El Paso Valley, either inm Mexlico or in the United States, have
right by pricx appropristion, end provide some legal and praecticable
remedy and redress, injomse such waters should be used, to the oit-
izens of both countries. -

The complete texi of the joint commission's report-of Rovem~
ber 25, 1896, with coples of other related papers, will be found
in Senate Doocument No. 289, 55th Congress,tznd Session 1898. ({oples
of additicﬁal papers on the general subject appear in Senate Doou-

ment No. 154, 57th Congress, 2nd Session, 1903,

STATE DEPARTMENT REQUESTS EMBARGO

On'éugust‘é, 1896, while the joint commission was considering
the Mexican caﬁplaints in sccordence with the concurrent resolution
of April 29, 1890, end th- egreement of May 6, 1896, the Mexicen
Minister again addressed the Seoretary of State on the subject,
forwerding a petition calling attention to the éistréssing situg~
tion on ﬁhé‘ﬁsxiean side of the Rio Grande, and stating that the
efforts of the two Governments to remedy the condition would be
fruitless if, in sddition to the forty dams in Golorado, the Rio
Grande Irrigation and Land Company, Limlted (Successy i the Rio Grande
Bam and Irrigation Cbm@any) should be permitted to construct a dem
across the river at Elephant Suﬁte, Hew Eeiicc. The communication
from the Mexlcaen Minlster was referred to Col, Aﬁaan Eiils of the
Jjoint commission, wﬁo reported thereon undsr date of November 17,

1896, This report was transmltted by the Secretary of State to the




Seeretary of the Intefiorvby letter dated November 30, 1896, This
latteé communicatlon suggested that an investigaticn be made cf-
the rights of the Rio Grande Irrigation and Lend Company, Limlted,
end that the Secretary of the Interior decline to grant additionﬂl
rights of way over public lands for dams and reservoirs under the
Act of March 3, 1831 4 copy of the letter of November 50,}189&

1s marked Exhiblt D and is attached hereto.

Initiel Embargo of December 5, 1896

Followlng the suggestion of the Secretary of State made in
letter of November 30, 1396, the Secretary of the Interior on Dec-
ember 5, 1896, addressed a letter of that date to the Cormissioner
of the General Land Qffice directing thc suspension of aotion on
all applicatidns for rights of way for irrigation purposes over
publio iands in the Rio Grande basin in Colorado and New Mexioo.
By letter dated December 19, 1896, the Seoretary of the Interior
reported this aotlon to the Sscretary of State, and ccmm%nﬁeg upen
- the rights of the Rio Grande Dam and Irrigetion Compeny. A copy
of-the order of Decemher §, 1898, marked Ezhibit‘é and a copy of
the lstter of Deeeméer 19, 1896, marked Exhiblt F are attached
heretc. The order of December 5, 1896 has been modified six times
as will hersafter appear.

First Modification of Embergo, January 13, 1897.

The Pecos River flowing through Eastern New Mexico is a tri-
butary of the Rio Graﬁée and was Ilncluded in the blanket order of
December 5, 1896, However, its waters reach the Rio Grande at a
point below the irrigable area in the vicinity of Juarez, and there~

fore could not affeot the question under discussion. This fact




was brought to the attention of the Seoretary of the Interior

by letter of January il, 1897 from the Secretary of State, a copy
of which letter marked Exhibit G 1s sttached hereto. LAccordingly
on January 13, 1897, the order of December 5, 1896, was modified
by the Secretary of the Interior so that it‘would not apply to

the tributeries of the Rio Grande which empty into that rivsr below
the point where 1% becomes the internsationsl boundary. A copy of
the order of January 13, 1897, marked Exhibit H is atteched hereto.

Nogotiations for Treaty meet Difficulty

~ In letters of December 19, 1896, DeSember 29, 1896, and Jan-
fuaxy 5- 1897, from the Mexican Minister M. Romero to Secratary of

—:‘
.9

/ EX ata Olney, the former expressed approval of the joint commission's

,;; raport of November 25, 1998, and in letter dated Jenuary 50, 1897,

" the ngican Minister trensmitted to our State Depertment, a draft
of propoSQd treaty following the recommendations of the report of
the joint commission, which draft had been approveé by the Mexican
Governnent. The position of the United States was expressed in

the following parsgraph taken from letter of January 4, 1897 from

Secretary Oleny to the Mexican Minister:

"in preparing to enter into negotizstions the Department has found
the subjJect embarrassed by greatly perplexing complicsations arising
cut of regervoir dams, etc., elther already bullt or authorized
through the aonourrant action of the Federal and State authorities,
Just what legel valldity is to be imputed to such grants of author-
ity, or in what way structures completed or begun are to he gealth
with, are juestions under careful 1nvsst1gaticn and whioch must be
disposed of befors the United States w1l be in a condition %o

negotiste.v
Navigability of the Rio Grande

The letter of January li, 1897 from the Secretary of State
to the 8Secrestary of the Interior (Exhibit G}, in addition to sug-




gesting that tﬁe embargp be lifted from the Pecos River, also sug-
gested that the Rio Grande was a navigable river and that before
approving rights of way for dems in the Rio Grande basin, the Sec-
| retary of the Interior shbﬂld assure himself that the erection of
.such dams would not th aﬁy manﬁer~interfere with navigétion. By
1etter dated January 13, 1897, the Secfetary of State addressed
the Seeoretary of War on the subject of the Rla Grande Dam end Irpi-
gation Company, and suggested that the Secretary of War secure
from the Attorney General an opinion as to whether the proposed
dam of the cbmpany could be constructed withanf the sanction of
the Secretary of War as directed by the river and harbor act of
July 13, 1882, (27 Stat., 88, 100). £ copy of the letter of,Jan—”v
uery 13, 1897 marked Exhibit.1 is attached hereto. The Attormey
Generai' sopinion was requested by the Secretary éf War on Feb-
ruary 1%, 1897 and agaein on April 8, 1897. Delay in the matter
was caused by a change in Nationsl administration. On April 24,
1897 Attorney Geheral Joseph MeKenna approved an opinion of that
date by Solieitor General Holmes Conrad. This ;pinion is reported
in volume 21 Op. Atty Gen'l at page 518. The following is the
sytlabus from the report. | »
The Secretary of the Interior had no power, under the aet of
Mereh 3, 1891, providing for the locatlon and selection of reser-
volir sites on the public lands of the United States and rights &$

way for irrigating ditehes and canals, to grant a right to con-
struct dams mgross the Rio Grande for the purpose of -checking the

flow of water and distributing it for irrigation purposes.

The control and supervision of the navigable'watérs of the
United States 1s vested In the Secretary of War.

The remedy of the United States in case of the eregtion of &
dam seross navigable waters is by injJunction, under seetion 10 of




of the agt of September 19, 1890, and if the dam has been con-
structed, also by eriminsl prosecution.

Litigation with Rio Grande Dem and Irrigation Company

7 In acocordance with the Attorney General's opinion of April
24, 1897, sult by the Uniﬁed States against the Rio Grande Dam
and Irrigation Company was.filed in the Distriet Court of the
Territory of New Mexico, Third District, May 24, 1897. The pur-
pose of the suit was to enjoin the defendant from obstrﬂ#tiﬁg the
flow of the waters and interfering with the navigable capacity of
the Rio Grande, a navigable river, in violations of aets of Con-
gress end contrary to treaty with Mexico. The bill was dismissed
by the tral court and this deeision was affirmed by the Territor-
ial Supreme Court (9 N. M., 392). The United States Supreme
Court reverséd the decree and remanded the cause with directions
for "an inquiry into the question whether the intended aets af- |
the defendants in the oonétrﬁntibn of a dam and in appropriating
the waters of the Rio Grande will substantially diminish the nav-
igability of that stream within the limits of p¥93ent>navigability
and if so, to enter a decree restfaining those acts to the extent
that they will so diminish." (See U. S. v. Rio Grande Dam and
Irrigation Co. (1899) 174 U. S., 690.) |

Again in the t rial court the cause same in for hearing, and
again a decree against the Government was entered and later affir-
med by the Territorial Supreme Court. Agaln the U. 5. Supreme
Court reversed the lower oogrt, and remanded the case with "direc-
tion to grant leave 1o both sides to addjuce further evidence”.

(See U. S. v. Rio Grande Dam & Irrigatiom Co. (1902) 184 U.S.416)



For a third time the suit was plsced on the doeket of the
New Mexieo triaml court. The Govermment amended its complaint,
alleging that the statutory period of five years for construction
roquired by the right of way act of Merch 3, 1891 hag run, the
requirement had not been met, end the rights, if any, the company
had aoquired were forfeited, Upon this new allegaticn, the trial
court foudd for the Government, and 1ts decree was thereafter
affirmed by the Territorial Supreme Court (13 K.M., 288) and by
the U. S. Bupreme Court. (See Rio Grande Dam ang Irrigation Com~
pany v. U. 3. (1909) 215 v, S.y 288). It will be noted that this
litigation covered a period of over twelve years. Inocidentally,
the successors of the Rio Grande Dam and Irrigation Company (Brit-
ish interests) are now attempding to gecure against the United
- States in an inﬁernatianal tridunal an award of damages because
they were prevented from éarrying out their‘praposed 1rrigat10n
enterprise. ‘

Bills in Congress

While the litigation between the United States and the Rio
Grande Dem and Irrigation Gompany was in progress various bills,
providing for the oonstruction of an internatienal dem at El Paso
anét the distribution of the waters therefrom, were introduced in
Congress. Typleal of these was the bill (8 3894-H.R. 9710} in-
troduced in 1900. A copy of this bill marked Exhibit T is attached
hereto. On December 19, 1900 the Senate Committee on Foreign Re-
lations reported this bill Pavorably emnd récammended that 1t be
passed. (Sse Senate Report No. 1785, 56th Congress, &nd Session).

However, the bill was not enacted. New Mexico interests were




strongly opposed to the plan for an international reservolr at
El Paso, as such a reservoir would tnundete & large irrigable
area in the Mesilla Valley in New Mexioco and prevent a much~

desired fur ther development of that region.

The National Irrigation Act.

On June 17, 1902 the National Irrigation Act became a law
(32 Stat., 388). Under this aot, the Seoretary of the Interior
was authorized to use certain monéys from publio lands to con-
stfuct and maintain irrigation works in slxteen designated S%a%as
and Territories, of whioch the Territory of New Mexico was one.
Thn State of Texas was not included in the 1list as there were no
public lends in that State.

The nawknniteé States Reclamation Service in the Geoloéibal
Survey, organized under said aﬁt; bagan inveétigétions on the
Rio Grande March'l, 1903, and the survey of a reservoir sive in
the vicinity of Elephant Butte was completed in August of that
vear. Borings for the foundations of the dam'were begun in Oct-
ober 1903 and completed in February 1904. (Ses 2nd Annual Report
U. S. Reclamation Service, p. 377; %rd Annual Report, p. 95, 398).
Under date of 5une 3, 1904, the Mexican Minister M, de Azplroz,
brought the clalms of Mexico to the attention of the State Depart-
ment sgain, urzently requesting the providing of a water supply
or the payment of dameges. In letter dated Jun B7, 1904 from
Seoretary of State John Hay to Secretary of the Interior Ethan
Allen Hitchoook, reference is made %o the letter of June 3 from
the Mexioan Minister, and 1t is suggested that the Hatiaqgl Irri-
gation Aot might be utilized to asolve the difficulty. A copy




of the letter of June 87, 1904 marked Exhibit K is annexed

hereto,
Plans for a Reclamation Service Project

On November 18, 1204, before ths National Irrigation Gdngress
held at El Paso, Engineer B. M. Hall of the Reclamation Service,
presented e paper desling with Government irrigation on the Rio
Graﬁae. He compared the plan for an international dam at E1l Paso
as proposed in the Joint commlssion's report of November 25, 1898,
with the plan for a Federal dam at Elephant Butte in New Mexioco.

The following is taken from his paper:

As mentioned & ove, Mr. Follett sstimates that about 40,000
acres of land had prior rights under the old canels in El Pesgo
Valley and were deprived of irrigation by the act of American
citizens on the headwaters; and that sore thing more than one~half
of this 40,000 acres lay con the Mexican side of the river. As the
restoring of these ancient water rights is the primary object of
the proposed expenditure of $2,317,113.38, the cost of project,
would be $57.92 per acre. However, it.will be shown further along
in this paper that the proposed reservoir could be made to irri-
gate 555000 meres in El Paso valley, which would put the cost per
aore at $42.12, provided the estimate of the commission is a correct
one. There 1s every reason for belleving this estimate too low,
but aside from the monetary cost per =socres for the land %0 be irri-
gated, there is another item of cost to be considered. The
reservolr would cover 25,5685 acres of good vaelley land with mud
and water and would cause marshes %o form in the low flat valley
at the head of the lake emounting to perhaps 15,000 acres addition-
al, meking a totel destruotion of about 40,000 acres of land ln the
Mesilla Valley, whieh 1is just as nesr to El Paso, and just as
valuable as any of the land that would be irrigated.

While the published report of the commission and its engineers
plainly sets forh the faot that inoreased irrigation in Colorado
caused shortage of water in Mexico, Texas and New Mexloco, their
recomuendations not only leasve Wew Mexlioo cut of all the benefits
to be derived from a project inaugursted for the purpose &6f making
up this shortage, but glve part of her territory to Mexice, cvover
up another part of it by the proposed reservoir; and dlistindly ask
thet the government shall prevent the construstion of any ether
large reservolr on the Rio Grande in the territory of New Mexidgo.
The only reasonable explanation of these extraordinary recommendsa-
tions lie in the probable fact the commission had no alternative
plans for conalderation, and thought the plan recommended was the



only possible plan that oould be sdopted Tor restoring the water o
whioh Mexico laid olaim by virtue of ancient prior use. Indeed, they
wers confronted at the time with the prospect of an Elepkhant Butte
dsm in New Mexico not under government management, but %o be con-
structed, ownsd and operated by 2 stock company of private capltal-
ists whose plans contemplated the ponstructlion of a comparatively

10w dem without sufficlient storage capacity for irrigating e large
ares above and having a surplus for Mexico. At that time the Unlted
states government had no Reclamation Service. M¥ow that conditions
have completely changed, and there is en elternative plan which
cleims to be able to mooomplish just as much for Hexieco, and a gresat
deal more for the United States, 11 becomes necessary to compere these
two plans and choose between themn.

The Elephant Butte dam has a final advantage of being in New
Mexico, and subject to the operations of the United States recleme-~
tion service. The projeot can be 8o planned that legislatlon by
congress can allow New Mexico and Texas to participate. But the
extent and manner of this participation is a matter that must be
arranged and decided on by Congress gnd the department of state,
411 estimstes for work in the terrltory of New Mexico that will not
confliect with eny sotion that may be teken by congress eand by the .
Secretary of State for restoring water to which El Paso Valley in
Texas and Mexico has lald olaim by virtue of enoient prior appropri-
stion and continuous use."

Congres Authorizes Comstruction of Dem

By aoct of February 85, 1905 (33 Stat., 814) Congress extended
the provisions of the National Irrigation Act "to the portion of
the State of Texas bordering upon the Rio Grande whieh can be irri-
gated from a dam to be constructed near Engle, in the Territory of
New Mexico, on the:Rio Granée; " énd directed that "if there shall
be ascertesined to be sufficlent land in New HMexico and Texas whi&h
san be supplied with the stored water at 2 cost which shall render
the project feasible and return to the reclamation fund the cost
of the enterprise, then the secretary of the Interior may proceed
with the work of construcﬁﬁng a dem on the Rio Grande as pert of the
' general system of irrigetion, should all other conditions as regards
foasibllity be found satisfectory/" By sot of June 12, 1906 (34

Stat., 259) the provisions of yhe National Irrigation Aot were




extended 56 as %o include and epply to the State of Texas."

Treaty of May 21, 1908

Although the third and finsel declsion of the Unitéd Statves
Supreme Court in the Rio Grande Dam and Irrigation Company case
was not made until December 13, 1909, the third snd final decisien
of the New Mexico trial court was rendersd on Mey 21, 1903. Sub-
sequent aots of the Federal Government apparently were based oh
the ldea that the decision of May 21, 1903 would not be disturbed.

The negotiations which had been carried on between the United
States and Mexlioo over a period of about a quarter of a century,
culminated in the treaty of May 21, 1906 (34 Stét., 2983) between
the two ocountries. Under this tréaty the United States egreed 1o

deliver to Eegiqc 60,000 scre-feet of water per annum, from the
propossed ?edaéél Elephant Butte reservoir, while Mexico waived all
olaims for demeges, and All claims to any other water from the Rie
Grande between the iscequia hadre at E1 paso and Ft. Quitman, Texas.
A copy of the treaty marked Exhibit L is attached hereto.

By act of Mé.rch 4, 1907 (34 Stat., 1357) the sum of £1,000,000
was eppropriated from the Treasury towerd the construction of the
dam required by the treaty, the remaining cost of the dam %o be
paid from the reclemation fund and collected from the landowners
under the Rio Grande project.

While the constructiopn of a division (Le&ah&rg>ﬁnit) of the
Rio Grande Irrigation Project was authorized vy the Secretary of
the Interior on December 2, 1905, the construction of the Elephant
Euzte reservcir was not suthorized uniil May 23, 1910, and was not

gcompleted untll May 13, 1916, ten years after the treaty was signed.




Federal Appropristions of Water from Rio Grande

By instrument dated January 23, 1906, and filed in the offiee
of the Territorlal Engineer of New Mexleo, on the same day, the
United States gave notlee of appropriation of 730,000 acre-feet of
water per annum from the Rlo Grande for the proposed Government
project. A copy of this notice marked Exhlbit M 1s attached hereto.

By inatrument, dated April 1908, and filed in the office aof
the ?erriﬁa&ial Engineer of New Mexico on April 8, 1308, the United
States gave notice of appropriation of all the unappropriated water
of the Rio Grande for the saild project. A ocopy of this notice
marked Exhiblt N is attached hereto.

The Rio Grende Federal Irrigation Project

The Elephant Butte dem constructed by the Reclemation Serviee
is 1,588 faettlcng nat'including the spillway, 306 fset high from
the bed rock foundation to the parapet, and oontains 611,700 cublc
yards of concrete masomry. In additien to the main structure 1%
was necessary to bulld an earth and rookfill embankment 2,000 feet
long containing 185,700 cublec yards. The zeservoir 1s 45 nmiles
in length with an orlginal storage capacity of 2,638,860 acre-feet
of water. This reservoir supplies the 60,000 acre-feet of water
provided by the ireaty of May 21, 1906 for the irrigation of ap-
proximately 25,000 aores of land in the Kepublic of Mexlco, and
in éﬁdition‘is intended to irrigate approximately 83,000 acres of
land in tﬁe Elephant Butte Irrigation Disirict of New Mexico and
approximately 87,000 acres of land in the El Pasoc chn%y Water
Improvement Distriet Ho. 1 of Texas.

" Sesond Modification of Embargo, May BB,
o 1906 ,




By order dated May 25, 1906 the Secretary of the Interior
modifisd the embargo on the Upper Rio Grande so as to permit
approyal of fighis of way over public lands for irrigation pur-
poses inltiated by actual field surveys based upon notices of
epproprietion of water filed under the laws of Colorado prior
to Mareh 1, 1903, This actlon was not teken until it had been
spproved by the State De?artmsnt in letters of Merch 7, 1806,
end May 22, 1908, to the Secretary of the Interior. A copy
of the order of May 25, 1906 marked Exhibit O is attachéd
hereto,

" Third Modification of Embargo, July 10,
1506 |

| On July 10, 1908 by letter of that date to the Commission~
er of the General land O0ffice, the embargo was modified by pro-
viding that in the future all applications for rights of way |
should be submitted to the Director of the Geological Survey,
740 ascertain whether they will conflict with the obligations
of the United States under the treaty with Mexico, recently
ratified, or with the Rio Grgnda or any other project of the
Reclamation Service®. A copy of the order of July‘lo, 1808,

marked Exhibit P, is hereto attached.




Fourth Modification of Embargo, September 87, 1908

On September 27, 1906 with the approval of the State De-
partment, the icting Sscretary of the Interior 1ssued an order
revoking all prior orders affecting the embargo on the Upper
Rio Grande in view of the settlement of the water right ques-
tioﬁ between the United States and Mexlco by treaty of May 21,
1906, It was Purther order that all applications involving
the use of ths wéters of the Rio Grande in Colorado and New
Mexico should be submitted for a determination by the Geolo-
gical Survey to ascertain wheiher favorable action thereon
would interfers with any project of the reclamation servieé
or with,tge,obligations of the United States under the treaty.

A copy of this order marked Exnibit § 1s attached hereto.

Fifth Modification of Embargo, ipril 25, 1907

The obligations of the United States under the treaty,
the fulfilment of whioh depended upbn the construetion and
utilization of the Elephant Buﬁte reservoir, make it neces~
sary for the Becretary of the Interior to determine a poliey
in dealing with applications for rights of way over the
public ianﬂs for irrigation purposes, snd on April 25, 1907,
Secretsry cf the Interior J. R. Garfield approved a recommen-
éatian of the Reclemation Service providing that - until the
development of irrigation on the upper Bio Grende, in the
State of Colorado and the Teryitory of New Mexlco, shall
furnish sufficient data to determine the effect of 1ihe stor-

age and diversion of water in that vicinity upon the wateyr
supply for the Engle Reservelr of the Rlo Grende project,



ne further rights of way be approved whisch lunvolve the storage

or diversion of the waters of the upper Rioc Grands and its trib-
uteries, except appliczations of two kinds® First, those 1n con-
nection with which there 1s a showing that the righis of the
parties were lnitiated prior to the beginning of actlve opera-
tions by the Heclamation Service Tod the Rio Grande pro ject,
namely, Mareh 1, 1903; second, applicatloms whioch involve the di-
version or storage of not exceedlng 1,000 scre-feet of water per
annum.

when 1t becomes possible to determine theeffect of the approved
appllications upon the water available for storage for the Rio Grande
porject, it may be possible to allow the use of rights of way to
a greater extent than is now proposed.

A copy of the order of April 25, 1907 marked Exhibit R is
attached hersto.

gixth Modification of Embergo, March 2, 1923

By lettér dated, March 2, 1923, the Director of the Reoclama-
tion Service reviewed the history of the embargo, and recommended
that thet Service be authorized to
negotiate for the release of specific areas of public lend for pur-
poses of water storage under conditions that will best conserve
and ubtilize the water resources and will protect vested rights in
all parts of the Rio Grande besin-auch negotiations to be subject
to the approvel of the Secretary of the Interior and, prior to sush
approval, to be subject to the aorutiny of all interested parties.
This recommendation was approved by Secretary of the Interior, Albert
B. Fall on the date of the latter. A copy of this letter, marked
Exhibit 8, is attached hersto.

Rights of Way in Colorado which have been approved.

While the embargo aspplies to New Mexico as well as %o Colorado,
there are few irrigation possibilities in the former State that could
conflict with the Embargo. Frcm,é compilation mde from the records
of the General Land 0ffice in February, 1923, 1% appears’ that sinoce




the embargo went into effect, irrigation rizhis of way over publie
lands in the Rio Grande basin in Colorado have been approved by

the Governmsnt as Tollows!

Applicant Capacity, amore-feet

Alte Lake Reservolr 414
- Balmon reservolr 40
Botefur reservelr a8
Bristol Head reservoir (2) 569
Clemmons & Blelser ditch

Oole veservoir ' 19
Uolton Creek Air Line diteh -
Colton Creek reservoir - 76
Continental reservoir Z8,196
Cove Lake reservolr 10,683
David Bros, diteh

Dee¥y Lake reservolr 203
Haton reservoir , 98
Lost%t Lake reservolr ' . 194
Poage reservolr 260
Pond Lily reservolr 142
Regan reservolr . _ 1,375
Rio Grande rosérvolr & Diteh Co. 43,867
Road Canyon reservolr 915
San Antonia reservoir (see Alta Lake)

San Isabel reservolr (8) 451
San Jose Ditech No. 2 '

San Luils Valley reservolr 3,883
Santa Maria reservolr (See Rio Greande) '
Short (reek reservoir 112
Sierra Blance peservolir 184
Swift Company reservolr . 139

Tabor Diteh No. 1
Tahor Ditch Ho, 2
Taos Valley Canel

Terrace reservoir 13,000
Wild Cherry reservoir : 684
Total 114,609

ObJections to the Embargo

Frequently since the embarge was made effectlve in 1896
protests have been filed against its continuance, These have come
prineipally from lendowners in the Sen Luls Valley in the State
of Galarééa, whareA%hg burden of the 3mharga is momt kgenly felt.




oOr. the part of the compiainanzs 14 has been urged {a) theb
the embergo i= a restriction on the uee of watver, and is in con~
fliet with the enabling esct of March 3, 1875 (18 Stat., 474} under
whieh Colorado wes admitted to the finion, {b} that the right of
way act of March 3, 1891 (86 Stat., 1095) makes a grant, and the
éeeretary af the Interior has no authority to withhold this grant

‘a8 aamaﬁéad by the embargo, eand (¢) that diversions in Gelo%pﬁﬂ

will not adversely affect the Govermment projeci.

On tha other hand, the United States aontends {a) that the

v enabling got of Msroh 3, 1875 reserves to the Federal Government

£¥*uli auxhcrity over its public lands, (B) that the right of way

acf of ﬁaroh 3, 1891 gives the segretary of the Interior a discre~

tiqn te refuse to approve &an applioation for & right of way when

’iﬁ hiszapinioﬁ it is countrary to the public interest to do so,

aﬁﬁ (c}'tnat as & condition precedent to the approvel of any &p=
p?;éazion; 1% must sppear clear that the Government project will
np; ba'injuraa theréby, The subject is dicussed et some length by
First Assistent Seoretary Pierce in the Vagon Wheel Gap Reservoir
case (89 L. DL., 104). /

Rio Grande Commission

j’Cem@lﬂin*s against the embargo finelly brought forth the sug-
gaa@ian that a ocommission should be named %o make a atudy of the

wate“ augply and dmaft a form of compact vetween the states affeo-

iteé, &Eﬁﬁ? whieh an egultable allocation of the use of the waters

aﬁ the Rio Grande would be made to each State.. This would follow

f,;%he precedent of the Golorado River Compact signed et Santa Fe,

E} Mﬁx;;=§evambar 24, 1928.



On March 12, 1923 the State of New Mexico enescted & law
(N. Mex, Session Laws, 1923, p- 175) authorizing the sppolntment
of a representative of such a gommission. Under this Aet the
Geverncf sppointed Mr. J. 0. Seth, an attorney at law, of Santé
Fe, N. Mex. A'éapy of the statute marked Exhibit T 18 aﬁtaohed
hersto.

On March 20, 1925 the States of Colorado enaoted a Statute
(Galarado Session Laws, 1923, Pp. 702) for a similar purpose, and
under 1ts authority the Governor appointed Mr. Delph E. Carpenter,
en attorney at lew, of Greeley, Coloreado, to represent that State.
A copy of the act marked Eggibit U is attached hereto.

In Décember, 1923, President Coolidge nsmed Mr. Herbert Hoover

as the representative of the United States on the Rio Grande Commi g~

" sion. -
It is anticipated that at the Januery 1925 session of the

Texas leglslature, the Governor of that State will be authorized
ot name a representative on the Cormission,

Dated November 11, 1984.
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EXHIBIT A.
(Sopy of eoncurrent rssolution of April 29, 1890.)

Coneourrent resolution concerning the irrigation of arid
1ands in the vailey of the Rio grande,River, the construction of
a dam soross sald river at or near El Paso, Texas, for the stor-
age of its waste walers, and for other purposes.

WHEREAS the Rio Grande River is the boundary line between
the United States and Mexico; and

WHEREAS by means of irrigating ditches and canals taking the
water from sald river and other causes the usual supply of water
therefrom has been exhausted before 1t regohes the point where 1t
divides the Unitad States of America from the Republie of'Mexieo,
thereby renﬂeriug the lsnds in its valley arid and unproductive
to the great detriment of the oitizens of the two countries who
1ive along it%s course; and

@HEREAS in former yesrs annual floods 1in sald river have
bean such as to change the channel thereof, pro@p&ing serious
avulsions end oftentimes and in mahy places leaving large tracts
of lend belonging to the people of the United States on the Mexi-
ean side of the river and Mexican lands on the American side,
thus produein a confusion of boundary, & disturvance of private
and public titles %o lands, as well as provoking conflicts of
3nrisaig&ian petween the two Governments, offering facilities for
smuggling, promoting the evasion and collection of revénues by
the respeetive gountries; and

WHEREAS these oonditions are a stending menace to theler-

mony and prosperity of the citizens of said countries, and the



smicable and orderly administration of their respective Govern-

ments: Therefore,

~ Resolyed by the Senate (the House of Repraaentatives_oan%
curring), That the President be requested, 1f in his opinion
1% is not incompatible with %hs public interests, % enter into
negzotiations with the Government of Mexieo with a view %o the
remedy of all such aifficulties as are mentioned in the preamble
to this resolution, and such other matiers connected therewlth
gs may be betier sdjusted by agreement or convention between the
two Govarnménté. And the President is also requested %o include
in the negotistions with the Govermment of Mexico gll other sub-
jacts of interest which mey be deemsd to affect the present or

prospective relations of both Governments.




EXHIBIT B

(Sectiona 18, 19, 20, and 21 of the sot of March 3, 189
(2¢ Stat. 1095), entitled "in Aect to repeal timber-culture laws,
and for ather purposes, %"granting a right of way through the pub=-
lic lands and reservations of the United States for the use of
aanals, ditches, or reservairs.)

Sec. 18. That the right of way through the public lands
and reservations of the Unlted States is hereby granted to any
oansl or ditch company formed for the purpose of irrigatlon, and
duly orgenized under the laws of any State or Térritory, which
shall have fiied or may hereafter file with the seoretary of the
Interior a copy of its article of incorporation and due proofs
of 1its organiéaﬁian under the seme to the extent.of the ground
cogupled by the water of the.raserveir éna of the canal end its
laterals, &and fifty feet on sach side of the marginal limits ﬁhefea
of; ealso the right to teke from the public lands adjacent to the
iine of the canal or dltch, material, earth, and stone necessary
for the construction of such canal or 4ltoh; Préviéed, That no
_suoh right of way shall be so located as to interfere with the
proper ooccupation by the Government of sny such reservation, and
allnmaps of locetion shall e subjesct to thevapprcval ¢f the
department of the Government having jurisdietion of such reser-
vation, and uhﬁ priv‘laégﬁgg;nted shall not be constru@d to
jnterfere with the somirol of water for irrigation and other pur-
poses under authority of the respective States or Territories.

3eg., 19. That any canal or ditoh campany desairing to seourse

the benefits of this sot shall, within twelve months after the



location of ten miles of 1ts oanal if the same ba‘upon surveyed
1ends, and 1f upon unsurveyed lsnds*within twelve months after
the survey thereof by ‘thc Unlted States, file with the reglster
of the lend offioce for the district where such land 1s lofated,
g map of its canal or dltoh end reservoir; and upon the approval
- thereof by the Secretary of the Interior the same ghall be noted
upon the plats of-saié office, and thereafter all such lands
evar'whieh such rights of way shall pass shall be disposed of
subject to such right of way. Whenever eny person or oopporaticn
in the canaﬁruation of any cansal, diteh or reservoir injures or
damages the possesslon of any settler on the yuﬁlid domein, the
party comm;tting sueh injury or dsmege shall be liable to the
party injuraé‘fqr such injury or damage.

Se0. 29." That the provialons of this act shall apply %o
gll canals, aitéhes, or rasérvnirs heretofore or hereafter con-
structed, whether sonstrTucted by é;érpuraticns, individuals, or
assoclation of individuals on thﬁ‘filing of the cértificates
and maps herein provided for. If such ditch, canel, or reservelr
has been or shall be constructed by an inéiviéuai or association
of individuals, it shall be gufficient Tor such individual or
association of individuals %o £ile with the Secretary of the In-
terior and with the reglster of the land offioe where sald land
is lcaated a map of the line of such cenal, d4itch, or reservelr,
as in ease of a corporation, with the name of the individual
owner or owmmers thereol, together with the artlcles of masociation,
if any there be. Plate heretofore filed shall have the benefl ts
of this sct from the date of their filing, as though filed undexr

it: Provided, That if any seotion of said oanal or ditoh shall

.



not be,eoﬁplated within five yemrs after the loéatian of gaid
sectlon the righis hereln granted shall be forfeited as to any
uneomplatéd section of said canal, daltoch, or reservolr, %o the
extent that the same is not cdompleted at the date of the forfeit-
ure., _

Seo. 21. That nothing in this act shall authorize sﬁeh
eanals or ditch compeny to occupy such right of ﬁay ¢xoept for
the purpose of seld canal or ditoh, and then only = far as may
be necessary for the censtruction, maintenance, and cere of said

canal or ditch.



EXHIBIT C.

{Letter from the Mexican Minister, M. Romerc, to Secretary of
State, Richard Olmey.)

Legation of Mexlco

Washingbon, Qotober 21, 18

Mr. Seoretary: I have addressed your Department on various
ocoasions, communicatling the instructions which I have recelved
from my Govermment to endeaver to secure the adoption of an
érrangemaﬁt designed to remedy the evils which are suffefed by
‘the inhabitants of thé Mexican bank of the Rio Grande from Paso
del Norte to a distance of about 200 kilometers below. |

?aao dallﬁarte and the adjacent reglon down the river are
situsted in the center of thé dry zone and eonéeqn@ntly can not
depend upon %Ee rains for thelr egricultural operations, but
are obligsd to depend upon irrigation, TFrom & gepam£fof thé
Weather Bursgu at El Pasa.'Tsx., deted August 84, 18%4, a copy
of whioh is herewith enclosed, 1% appears that the total ralin-
fall registered from August 185, 1893, to Augus? 14, 189, wes
4.97 inches, or next to nothing at all. '

The oity of Paso del Norte has been in exlstence for more
then thres hundred years, and during (almost) all that time its
people have enjoyed the use of +he water of the Rlo Grande for
the irrigation of their lands; and as that city and dhe dligtriots
within its Jurisdiotion did nét need more than 20 cublc meters

of water per second, which 1s almos® en {nfinitesimal portion
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of the amount of watei which flowed down the river, even in times
of the severest drought, they had sufficient water for their orops
until about ten years ago, when a great many trenches were dug in
the State of Goloraaé, {especially in the St. Laouis Valley) and
in the Territory of New Mexico, through which the Rio Grande and
its affluents flow. The volume of water thus taken has so great-
1y diminished that which is brought b, the river to Paso del Norte
that, when the rains are not very abundant, there is a scarcity
of water from the 15th of June of one ysar til the month of March
of the next, which'is the very time when water is most needed for
the crdps‘

Iz the year 1894 the river became dried up entirely by the
15th of 3une,‘a3d only when it reined in New Mexico was there
any water in it, and that lasted of course for bdbut a short time.

In that the year the farmers were unable to raise any Indlsn corn,

vegetables, or grapes, and the scarci)y of water was such that

even the frult tress began to wither.

This state of things has naturally reduced ihe piica af the
land, which was good until that time, to an extremely lGW‘figﬁre,
and has diminished t he population of thaf region very considerably.
In 1893 there was at Paso del Norte, Zaragoza, Tres Jacales,
Guadslupe, and San Ignaocio, a population of ebout 20,000 which
in 189¢, was reduced to half that number. Farms no longer pro-
duced enough to suppért their owners, and the situation of the
pecple 1s wretched in the extreme, because, as they areAunable to
ralse vegetables or éther articles necessary to support life,

they are obliged to send for them a distance of from 500 %o 1000
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miles, their cost being thus increased while the people's‘means
of paying for whet they need are greatly diminished.

The United States Congress recagnized'the serious injury
suffered by the Mexieans in a concurrent resoluation approved April
29, 1890, whereby it recormended to the Preaident of the United
States to enter into negotiations with the Mexican Government with
a view to deciding upon such means as might tend %o remody the dif-
fiouliies occasioned by the scarcity of water in the kio Grande from

the point where it serves as a boundary petween Mexico and %the

" United States of America.

The Mexisan Government, to which the United States minister
in Mexioo cormunftocated the aforesaid resolution in pursuance of the
instructions &f his,&overnmant, authorized me to take steps here %o
secure the arfasgement proposed in the resolution, and I so informed
the Depertment of State in a note dated OQotober 264, 1893. It has
not, however, thus far been possible to meks much progress in this
matter.

The Government of Mexico thinks that according to Artiele VII
of the treaty of Guadalupe Hidalgo éf February 2, 1848, the inhab-
{tants of one acuntiry ocannot, withoutl the consent of the other
puild any mwrks ttet obstruct or impede navigation in internatliondl
rivers, and nothing couldimpede 1t more ebsolutely than warks
which wholly turn aside the water of thoese rivers. It is true that
Article IV of the treaty of Mesille of December 30, 1853, annulled
Artiele VII of the treaty of guadalupe Hidalgo, but at the same
time 1t left 1ts stipulations in foree, as fer as the Rio Gran&e is
concerned, fram the point where that rifer begins to be the ‘boundary

line between the two countries, and morecver, by Artiele ¥V of



the convention of November 12, 1884, the rizht of both coumtries

to that river was again recognized, and it was agalin stipulasted

that one could not construet any works that obstructed navigation

without the consent of the other.

‘ From a report of the asslstant guartermaster-genseral addressed
to the general in ohlef of the U. S. Army, and dated Bragzos de Ban-
tiago, Tex., September 5, 1850, 1t appears that Ceptain Lowe, U. 8.
Army, ascended it with a vessel, reaching a poind several kilometers
abova Paso del Norte, whleh shows that it was navigable ad that sime.

éfiil, even supposing, withoutl sdmitting it, that the Hexiocan |

Goverrment's interpretation of the treaties weré not well founded,
and even if there were no stlpulatlion on this subjee% between the

two countries, the principles of international law would form &
sufficlent baéis for the rights of the Mexlcan inhabitants of the .
pank of the Rio Grande. - Their claim to the use of the water of

that river is inoontestabla; being prior to thet of the lnhabitents
of Colorado by hunédreds of years, and, according to the principles
of oivil law, a prior claim tskes precedence in case of dispute.,

The circumstance that that river serves aS'ghe boundary between
the two tcountriss, end that it is consequer: 1y an internatl onal
river, zives it a specisel oharacter, which considerably restricts
the freedom and rights of the inhabitants of boith banks, and does
not permit them to construst works the reduce the volume of water
in the river %o such an sxitent that 1% is no lenger navigable, @ @
even, at last, is dried up entirely. ‘

I gheuld fea? 10 cast a reflection upon your knowledge of sugh
ma%%ers<ifztwa§a?%a quote the various dootrimes laid dom by wrliters

of internationsl law, which are applicable to the present case and



whish support my easseveratloas.

These considerstions, and the terrible situation in which the
inhabitants of Paso del Norte and the neighboring éistricts.naw
are, render the Government of Mexico exceedingly desirous %o con-~
clude an arrangement with that of the United States on thié bubjeot
as speedlly es may be possible; and I therefore repeat the request
whieh I have verbally made on several ococasions, viz, that the‘an%e~
cedeﬁts mey be examined, and that the necessary sieps may be taken
40 effect an arrangement with the Govermment of Mexicp thatb will
faeilitate the fulfillment of international obligations and remedy
existing: e?ilﬁ as far as possible.-

Be plensed to acoept, etc.

¥. Romero.




EXMIBIT D.

{Letter dated November 30, 1898 from Secretary of State Riahard
Olney %o Secretary of the Interior D. B. Francis).

DFPARTMENT OF STATE
WASHINGTON

November B0, 1898.

The Honorable

The Seoretary of the Interior
Sim

I have the honor %o invite your aﬁtentién to the encloged
copy of a lettér dated November 17, 1896, end accompanying papers
from Colonel Anson mills of the United States Army, who 1s a member
of & joing oc&ﬁissian appointed by the United States and the Rep—
ﬁblic of Mexico to report upon the best and most feasible mode -
‘whether by a dem scross the Rio Grande River near El.Pasa, Texas,
or ot herwise - of so0 regule ting the use of the waters of the Bic'
Grande River as to secure 10 eaoh country and 1ts inhebltants their
legal and equitabl@'rights and interests in saiﬁ/waters for irrige-
tion purpSses.

This exsmining bosrd was sppointed in pursuance of a concurrent
resolution of Congress, spproved April 29, 1890, which recites the
fact that by reason of the irrigsting ditéhﬁs and cansls e a’ing
from the upper waters of the Rio Grande 1n the State of Colorado and
Territory of New Mexioo, in insufficient quantity of water remains

in the river to irrigete the landa adacent to the river after i%



“leaves New Mexico, thereby rendering the lands arid and unprodustive,
to the giaat detriment of the sitizenis of both countries whe live
along the Rio Grande bglaw the line of New Mexico. The resclution
then authoizes the Ereaié&nt to enter into negotations wl th the
Govermment of Mexico with a view of remedyinz this condition. I
enklose a oopy of the resolution.

The duty imposed upon this Board af Examiners was to aseertéain:

(1) The amount of water taken from the Rioc Grands by the irri-
gation canals constructed in the United States; |

(28) The averaze amount of water in said river yéar by year
before the construction of said irrization canals and sinee their
construction:

(3) The best and most practicable mode of regulating the use
of the waters of the Rio Crande so =g to secure to e ach dountry and
to the bordeg'landowners on both sldes of the river their legal
end equitables rights and ipterests in said waters.

August 4%th last, the Mexican Minister ta the United States
transmitted to this Department a copy of a petition forwarded by
the inhebitents of ths City of Paso del Norte, Mexico, ealling at-
tention to the disitressing eituatién in the town on the Mexiean
side of the Rio Grande caused by the immoderate use of the waters
of the river for Irrigation purposes by the edjecent owners in the
United States above the boundary line. Thias petition states that
the efforts of the two govermments to ramgﬁy this condition w1l
bs fruitless, if in addition to the forty dams already ﬁxiatingiin
Colorado the Ric Grande Irrigation amd Land Company Limited should
be permitted to consiruct, as 1% proposes, a dam across the Rio

Grande at Elephant Butte, New Mexlico. The Mexioan Minister seid




that bip Government regarded this petition as well founded, and.
requested the United States %o gdopt such measures as may be in 1its
power to put a s8top to the work unﬁarﬁaken by the Rio Grande Irrige-
tion apd Land Company Limited umtil the effect of that camgany’é
proposed works upon the practicability of the international scheme
could be comsidered by the exemining board and determined upon %o
the setisfeotion of the two govermments. A CODPY of the Mexiean
ﬁstiticnwas sent to Colonel Mills for his suggestlons. The #nal@saﬁ
jetter of November 17th, 1896, to which your attention is invited,
'is his rely.

Colomel Mills says that the proposed dem and reserveir of the
Rio Grande Irrigation and Land Company limited is located abou%
one hundred and t wentiy fivé miles above Bl Paso, and that it will
be useless at ‘that dis ténoe 4o furnish water for irrigation in the
vieinity of Bl Paso =nd below. He says furtnhermore, that he 1s
informed that the same company has on filé in the Interior Depart-
ment applicationg foT two pdditional dams end reservolirs, one at
Rinocon, New Mexioo, about 100 miles ebove El Paso, and enother ail
Fort Seldon, about 60 miles above; also that at the latter place
a men named Ernest ﬁale Owen has a?plied for permission to erect
a dam and reservoir.

I€ is understood that the Rlo Grande Irrigation asnd Land Com~
pany Limited acquired 1£s right to build the reservoir 1% is novw
construoting from a sorporation existing under the laws éf New
Mexico under the name of the *Rio Grende Dam and irrigatiﬁn Com~
pany", to whioh compeny the right of way for the aoastrﬁatien ot
the storage éam at Elephani Butte was granted by the Seoreteaxry of
the Interior Pebruary 1, 1895, under the pr&visiens of the Aot af



Mareh 3, 1891.

Golonel Mills gives it as his opinion that the probable flow
of water in the river will be suffioclent fo supply the proposed
international reservoir after dedusting for all the small reservoirs
now in operation and 1ikely to be constructed sbove, but that the
flow will not be sufficient to supply the proposed internationel
resarvoir and allow fer’tha supply of the prﬁpaSea raegservoir of the
Rio Grande Irrigation and Land Company Limited at Elephant Butte
or any other reservoirs upon the same scale, and thaet the s¢hems
- of bullding sn international reservoir will have to be sbandoned
-unless the completion of the works proposed by the Rio Grande Ir-
rigation and Land Company Limited and by Owen is prevented. Col-
gnel Mill's lgtter suggests that the rights obtained from the

United States?by the Rio Gfande Irrigation and Land Company Limited
mey be subject to conditions in favor of the rights of those who
dive below, which on & proper showing might enable the Secretary
of the Interior to cancel the grant made to that C&myany. The
other epplications for permission to build resaryoirs for stérage
of the waters of the Rlo Grande mentioned by Golonel Mills, have
not, it 1s assumed, yét beaen finally acted upon.

The oiroumstances being as above stated, I desire % suggest
the propriety of declining to grant any additlonal rights to
puild dems end reservoirs as applied for =~ certalnly unt11>nag04
tiations now pending between Mexico snd the United States héve reach
ed a final conclusion. 1 desire also to suggest that an lnvestiga-
tion may be mede of the right already granted to the Rio Grande
Irrigation and Land Company Limited eand of any acts or prooceedings

done by that company by virtue of such rights, with a view of asoer-
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taining whetler there is 'any legal power to cancel those rights,

&nfi,; if the power exists, whe%héx it ocan be exercised without ip-
justice o the parties direotly and indiz*ge 11y interested in that
enterprise.

With a r-eqﬁas‘s for youi' earliest practicable atiention o
this matter,

I have the honor to be, 8ir,
Your obedient servant,

Richard Qlney.



EXMIBIT B.

(Order, dated December 5, 1896, of the Seocretery of the Interlar,
placing the embargo on the Upper Rio Grande.)

Department of the Interior,
Washington, December 3, lﬂ%s

THE COMMISSIONER OF THE GENERAI LAND OFFICE.

- 8ir: Your office is hereby directed to susnend aatisn on any
end all applioatians for ”ight of way through public lands for the
purpose of 1rrigatien by juming the waters of the Rio Grande River

or any of its tributaries in the State of Colorado or in the Terri~
tory of New Mexico until further instructed by this Department.

Very respectfully,

D. R. Franeis, Seoretary.




EXHIBIT 7.
{Letter dated December 13, 1896, from the Seeretary of the
Interior to the Secretary of State.)

‘Depariment of the Interior
Washington, December 19, 1898.

The Honorable the Secretary of State,
Sir:
I have the honmor to submit, in response to your communieation
of November 30, the enclosed péper, prepared under the direotion
of the Assistant Attarney Genersl, which fully sets for%ﬁ%&ked
olaims and contentions of the Rie Grande Dam and Irrigation Company,
and discusaes aﬁ»donsi&erableAlength the laws of the State of Cola-
Tado and Terrltory of New Mexico ral ating to waters, and the scts
of Oongress and rulings of this Department relating $o lrrigetion,
The applloation of the Ric Orende Dem and Irrigation Company
was a@prcved ty my predecessor on the lst day of February, 1895.
In my opinion I have no right under the law, to revoke this appro-
| val., It hass been éecidad by the Supreme Court of the United States
in the oase of Noble V. Unlon River Logging Railroad Company (147
U. 8., 185} that the approvel of the Seoretary of the Interior
of a right of way for railroad purposes over the publio land oan
not be revoked by his successor, and upen the prineiple therein
declared I deem it beyond my euthority to revoke my pre&eaessar*s
approval of the map filed by the Rio Grande Dam snd Irrigation Com~

pany. . A
Assuming that I had susch power, I submit to you whether or no’




the exercise of 1t wouid be proper in view of the opinion of the
Attorney General of your Department under date of December 12,
1895. (21 Op. Att. Gen. p. 274)

It 1s not the duty of this Department to proisct the oitizens
of the United Statas against unlawful eppropriation of the waters
of the States and Territories by the inhabltents thereof, and if
no treaty obligzations of thé Government are involvaa, I 4o pnot be-

lieve thet I should assums o 1nterfefs.

Since the recelpt of your communication compleints heve been
‘made %o this Department by parties now having epplications for
'irrigation privileges pending for the vacation of my order of
December 6, upon the ground &hat the effect of such order ia 1o
imperil the rights by subordinating them to the claims of persons
who may hereaf%er for lzwful or nefarious purposes enter lands
along the rights of way applled for. Very grave inconvenience
would arise if such cleims wre filed eand I therefore submlt for
your consideration whether or not there is further need for con-

tinuing the suspensiocn héretofare declared. }

Immediately upon receipt of your communioation I addressed

to the Commissioner of the General Land Office direotlions that
he suspend a&ll applications for right of way through the publie
“lands for the purposes of irrigation by using the waters of the
Rio Grande River or any of its tributaries in the State of Colo-~
rado or the Territory of New Mexioo until further instructed by

this Depsrtment. A copy of sald order is héreto attached.
Very respectfully,
D. R. Franois, -

BSeoretary.




EXHIBIT G.

{(Letter of Jenuary 11, 1897 from the Secretary of State to
the Seoretary of the Interior.)

DEPARTMENT OF BTATE
Washington, Jsnuary 11, 1897.

Sir: |

In your letter of December 19, 1896, relative to the reser-
voir which the Rio Grande Dam ané Irrigation Company, or snother
corporation claiming the rights of that company., lntends to
build at Elephant Butte, N. Mex., you informed me that you di-
rected the Commissioner of the General Land Office to suspend
aatian on any and sll application for right of wey through pub-
lie éands for thé purpose of irrigation by using the waters of
the éiﬂ Grande River or any of 1ts tributeries in ﬁh@ State of
Colorado or in the Territory of New Mexico until further instruc-
tions from you. The request of this Department upon which your
order was besed waa'ﬁmds at the supgestion of Col. Anson Mills,
a copy of whose letter, dated October 29, 1896, was transmitied
to you October 31 of that yaaﬁ.

The attorneys of parties who have made applicetion to your
Department for the approval of rights of way to build dems and
ras&rvotrs on the Pecos River have made verbal complalnt to
this Department that the order has been applled by fha General
leand Offise to the iivér Pecos, as well as tc the tributaries of




the Rio Grande whioh join thet river ebove El Paso. Upon'raeaipﬁ
of this compld nt, I made inquiry of Colonel Mills as to whe ther
his vequest that ction be suspended on ell sppllications for per-
mits to build additional dams scross the Rio Grande or lts tridbu~
taries was intended te apply to the Poocoa, and whether the build-
ing of a&éitiénal reservoirs on that river would affeoct the plan
whish this Department has under consideration of bullding an in-
gernational reservoir at Bl Paso. He has replied under date of
January 7, 1897, tha€ he had not intended to stop the granting of
permits for ressrvoirs on the Pecos or on any siream which emptles
into the Rlc Grande below the proposed 1ccation of the lnternational
reservolr. He does not believe that further use of the waters of
the Pecos for irrigation purposes will affeot the international
gquestion pending between the United Sﬁates and Mexico, as the river
falls into the Rio Grande &t a point where the dimbnution of 1ts
waters will hgwe 1ittle if any perceptible effect upon the volume
passing downward from that polnt.

I have the honor, therefore, to suggest that the order 1o the
Commi ssioner of the General lend Office, referred to in your letter
to me of December 19, 1896, be limited in its application to the
tributaries of the Rio Grande which pour into that river above the
peint where it becomes the bbunéary between the United States and
Mexico, and that it be no lomger applied to applicatlions for {ams
and reservoirs on the Pecos.

There is another phase of this question which, it has o6 curred
to me, may have an iwportant bearing upon the rigﬁts of parties



now applying for pexﬁissian(to greot dams across the Rio Grande,
and also upon the internationel question involved. I have infor-
msetion which irdicates that the Rio Grande River in some psrts
above the interﬁaticnal boundary line is, and has been used as, &
waterway for navigatlion between the United States and Mexico, and
possl bly between the State of Colorado and the Territory of Hew
Mexico. If 1% be true that this stresm in its natural conditien
is capable of use for the trenspodtation of commerce between tWo
States of the Union or between the United States and a forelgn
gountyy, the river is a nsvigsble water of the‘Uhitad Statas and
as such»subjeqt to laws of Congress enacted for the maintenance,
proteotion, and preservation of the navigable waters'ef the
United States.'vOne of the principal matters of complaint by
Mexico 1is tha% the diverslon of the upper waters of thegfilo Grande
for irrigation purposes has affected the usefulness of that streem
88 a waterway for cammerée;

The Attormey-General In hilis opinlon of Desember 12, 1898
(21 Op. 274}, held that the river was not navigable above the
boundary in the sense of the treaty between the United States and
Mexico; but the quaétion here is whetbher it is navigable within
the meening of the laws of the United States. The conditlons of
navigablilivy wi thin the msaning of our statutas.are well defined
in the declsions of the Federal courts. Many of these are refer-
red o in 20 Op. Att. Gen., 101, '

If the Rio Grande River is in the pert under consideration
& navigable water of the United States, the questicn arises whether
the ereotion of the proposed dams aoross it will not intedfere

with its navigability and bring those dams within the prohibition



of the statutes snacted for the preservation of navigable waters.
I refer partioularly t0o the act of September 19, 1850, Sections
7 and 10 (28 Stat. L., 426), and to the Act of July 13, 1892,
seotion 3 (87 Stat. L., 110}, It is true tImt the enforoement
of these statutues developssprimarily upon the Secretary of Var,
and that &t first view it méy not appeer to be a part of the
duty of the Secretary of the Interior to take care of the navi-
gability of the streams on thepublic lands, bdbut in a2 case where
the act of the Secretary of the Interior approving the right of
way to bulld & dam across a river on the publiq lands may oper-
ate, as 1t must 1f the river is a navigable water of the United
States, as a grant of executive sanction %o a proceeding whieh
1s 4n violation of law, 1t would seem to be the duty and witnhin
the Jurisdict;en of the Secretary of the Interior 1o ascertailn
before sanctioning the erection of the dam whether it would con-
stitute an obstruction t0 = névigable water of the United States
eand be within the prohibition of tvhe statutes.

As the ersotion of the dams under eonsideratigﬂ 1s now the
subject-matter of a complaint of the Govermment offMexico, I
feel it my duty to ley this question before you in order that
you may determine, in the first plane,‘whether you have the power,
and 1h the second place whe&her it 1s & part'of your ‘duty to with-
hold approval cf the pendlng applications for rights of way 1o
build dems across the Rlo Grande River and its tribufaries above
the boundary line, until the applicants have safisTlied you that
the river in the part effected by these dams is not a nevigable
water of the United Stetes or that the dams will not interfere




with the navigation of the river.. It must be observed that
the obstruction to navigation may iesult not only from the
intervention of the dams asross +he course of the river, bul
also from the diversion of the waters, leaving an insuffident
quantity below the dem for the purposes of navigation.

1 have, ete.y

" Richerd Olney.




EMIBIT B.

{order, dated Jenuary 13, 1897, of the Seoretary of the
Interior, modifying the embergo on the Upper Rio Grande.)

DERARTMENT OF THE INTERIOR
Washington, January 13, 1897,

The Oommissioner of the General Land 0fficei

sir: By departmentel letter of December 5, 1896, 697
were ﬁiracteé ﬁo suspend aotion on all.gﬁpliaaﬁions for right
of way for irrigation purposes by the use of the waters of the
Ria Grande or eny of its tributaries in Colorado or New Mexioo
11 further instructed. |

I now hereby modify the above order bdY 1imiting its appli~
eation, so far as yhe tributaries of the Rio Grande are involved,
%o those tributeries which empty imto the river &5ove the point

where it becomes the boundary between the United States and Mexigo.

Very respectiully,

D. R. Francis, Seoretexy.




EXHIBIT I.

(Letter dated January 13, 1897 from the Secretary of State to
the Seorstary of War.)

DEPARTMENT OF STATE
Washington, Jenuary 13, 1897.

The Honorable the Searetary of Wer:
gir:

August 4, 1896, the Mexican Minister in Washington presented
| to this Department the eneleseﬁ e tition from Mexiean eitizens‘

in and aebout PEsé del Ea:te, Mexico, protesting against the lmmod-

erate use of the waters of the Rio Grande River and iis tributer-
ies by residents of Colorsdo and New Mexioc. The Mexican minister
called attention to article 7 of the treaty of Guadalupe Hiéalge;
et Februery 2, 1848; to artiala 1, last clmuse, of the tras:ﬁy or
ﬁasemher 30, 1883; to article 3 of the convention of ﬁoveﬁb&f 1?;¢,
1884; end %o article 5 of the converntion of March 1, 1889, betveen
the United States and Mexico, and, relying upon those ireaty pro-
visions, requested that the United Statex Government prevent the
erection end operation of & dsm by a company known to the com~
plainants as ths “Bie-Qranés Irrigation Company", at gleﬁhant Butte
¥. Mex., about 125 milss above. Paso éelvﬁbrte, desigﬁéﬁ to store
ell the surplus waters of the river and twrn it into irrigating
ditches and canals.

The complaint of Mexico was sent August 8, 1896, %o Qol. Anson




¥ills, of the United~8tatas Army, who was then engaged, under

the direction of thls Department, 1n en investication of the vol-
ume of water in the Zio Grande and the feasibility of a plan under
consideration by both govermments of ergeting an international
reservolr. Col. Mills reported, November 17, 1896, the ereotion

of the dam at Elephanf Buttes and of other danms bslow there, which
the same com any contemplated bullding, would stop practically all
the water coming into the Rio Grande above thoée peints. The
complaint gmd Colonel Mill'*s report were referred % the Secre-
tary of the Interlor November 30, 1896, with a view to ascertain-
lng whether there was an& legal power to sancel the rights

olaimed by the said irrigation company, and if the power to caneel
exigted, whether 1t could be exercised without injustice to, the
parties direétly or indirectly interested in the enterprise. The
Seeretary of the'Interior,'had been previously requested to sus-
pend temporarily all applications for rights of way to build dams
aoross the river in ell pending cases. December 5, 1896, he sus-
- penddd the epplications not already approved, but in a letter

of December 19 sald, with referemce to the dam at Elephant Buttes

~

to be built by the corporation referred to in the Mexican ocom-
pleint, the proper nams of which 1is “The Rlo Grande Dam and Irri-
gatlion Compeny", ithat his pradecasgor had approved the application
of that company for a dem and reservolr at Elephant Buttes, md
‘that he had no power 1o revoke his predecessor®s sotion. The lsaw
under whioh the Secretary of the Interio acis in spproving rights
of way and maps for dams asnd reservoirs on public lands is con-

sained in sections 18 to 21 of the eet of March 3, 1891. (26 Stat.




The Secrstary of the Interior is, Tfor the reason above given
powerless to interwene or inquir further into the lawfulness of
the proposed dam soross the Rio Grande at Elephant Buttes. The
mot of July 13, 1892 (287 Stat. L., 88~100) provides, however {in
section 3, emending section 7 of the act of September 19, 1890):
That 1t shall not% be lawful to bulld any sharf, pler, delphin,
boom, dam, welr, breakwater, bulkhead, jetty, or structure of
any kind outside established harbor lines. or in any navigsble

- weters of the United States where no harbor lines are or nay be
established, without the permission of the Secretary of War, ~°°

As the proposed ereetion of this dam seross the Rio Grande

at Blephant Butite has given rise to an importent and international

question, I have the honor 1o inquire whéther the parties engaged

in this enterpiise, or others whose rights they enjoy, have ob-
tained from jyou, as Seoretery of vwar, the parmissian reqﬁiraﬁ by
the act first above quoted. If your permission has not been ob-
tained for the placing of this obstruotion soross the Ric Grande
River, I have the honor to request that you will ascertain whether
the river in the parts which will be affected by the dam and the
diminution of the volume of water consequent upon its erection,

is not a navigable'water of the United States within the meaning

of the statutes above quoted, so as to meke your sanction & nec-
essary prerequisite to the Z&Efui sreotion of the dam. 1 have
repeived information tending to show that the Rio Grande River

is navigable fbr oommercial purposes between the United States and
Mexico, and possibly hetween ths State of Colorado end the Terri-
sory of New Mexico. It probably will not float water eraft of great
size; but I understand that it has been used in the timber commerce




the ocountry, and is, in 1ts natural state, capablé of reguler,
periodical, if not perennial,.use as & waterwey for commercial
traffic between the two States of the Uanion or between the United
states and a foreign country. If that be true, the river is 8
navigable stresm of the United States, within the meaning of the
lew for the protection of such waters. |

In case 1t should be aseertainsé as a fact that the Rio Grande
Dam and Irrization Company, Or persons exercising the Tights ob-
tained by that company, are without the permission required by
the act of July 13, 1892, building or sbout to build a dam aoross
e navigable river of the United States in a mamer that will ob~
struet or impalr the use of that river as & highway for commeroe
between the Unitad States end a foreign country, or betwesn States
of %the Unian, I have the honor %o Tequest that vou will adopt
such mesasures as are mnosi affective to opern the river and keep 1%
open to suoh navigaﬁiénzas it is natﬁrally sapeble of affording
for copmerolial traffie betweén the States or between any portlen
of the United States and Mexloo.

Section 10 of the aat of Segbamber 19, 1890, is & general
provision enforsible in the acurts under the direction of the
Attorney General of the United States, and his aid w uld neces-
garily be invoked by you ghould you determine %o put this pro-
vision of law in foree against +he Rio Grande Dam and Irrigaﬁisn
company's obstruetion of the river gt Elephant Butte. In this
sonpnection I desire to call yowr attention to anhopinicn of the
Attorney-General delivered Deoember 18, 1893 {20 op. Att. Gen.0
274), in which he holds tte t the Ric Grande is not & navigable




river abou¥t a-point 150 miles below Pasc del Norte in so far es
the treaty obligations of the United States with Mexlco are gon-
oerned. He 414 not consider the question whether the river where
it lies wholly in the ﬁniteﬂgﬁtates is a navizable water of the
United States within the meaning of the Federal Statutes. This
latter question is, I belisve,‘a new one, éépendsat n@cn fasts
not yeﬁ_fully'ascer%ained, facts whiah I have no doubt your Depart~
ment oan readily obtain and furhish to the Attorney Gemeral 1n case
they, in your opinionm, fustify or require the intervemt lon of his
offioe. L |

To put you in a more complete possession of the faots relat-
ing to the dam at Hlephant Buttes, I enolose copy of the letter
of the Secre€&ry of the Interior, dated December 19, 18986, refer-
red to above, end of the esccompanying report of the Assligtant
Attorney-Gensral for the Interior Department. From these pspers
1%t sppears that the Secretary &8 the Interior has acted upon the
essumption that the Rio Grande River sbove the bqﬁndaxy line is
not a navigable river of the United States, witﬂcut requiring
proof or otherwise asgertaining thet !t is not navigabdle.

T hmve the honor to be, Sir, your obedlent servant,

Richard Olney.




EXHIBIT J

{Bi1l to provids for an international derm and distribution
of waters of Rio Grande, introduced in Congress in 1900.)

A D111 %o provide for the esquiteble distribution of the
waters of the Nio CGrande River betwsen the United Ttates of
Amerioan and the Tmited States of Mexico and for the purpose of
building and internatiomsldam and reservoir on said river at El |
Paso, Texas.

WHERTAS the Republic of Mexico has made reclsmation of the
United States to the Seoretary of State, through its legation in
Waghington, for a'lafge indemnity for water slleged to have been
| vtakan and used by the citizens of the United States 1n Colomado
end New Hezie&, on the head waters of the Rio Grande to whioh
oitizens of Mexico had right by prior apgropriation, in viole~
tion of the spirit of artiols seven of the ir aty of péage of
Guadalupe Hidalgo: and ,

WREREAS an investigaticn directed Jointly by the State Depart~
mentse of the two Republics and ocarried out by the International
Boundary Comrlssion organized under thé convention of March first,
el shteen hundred and éighty*nine, dl scovered the fact that the
£iow of the river has gradually diminished for tle past Tifteen
years in en irnereesing ratlo, éo thet the ordinary summer's flow
" in the lower river 1s inadequate to supply the vants of irrigatien,
domestic, and other purposes, as has been supplied in pfevioua
years, ana

WHEREAS a reﬁsﬂy has beaen proposed by the two Governmenis



for this defiociency by impounding in an international dam and
reservolr near the boundary line between the twoRepubliocs, the
annual flood waters of the spring seasdn, which are greatly in
excess of the wants of irrigation, domestic, and other purpoées
in those seasons, such waters to be equltably distrivuted between
the two Repuullos and

WHEREAS it was aftorvards discovered that other like prajea%s
of lerge dams and reservoirs were contemplated above said proposed
international dem and reservoir : and

YHERLAS the two Governments Jointly dirsoted the International
Boundery Commission herelinbefore mentioned to investigate and re-
port upon the feasibility of the projeot; and

WHERTAS sald commission reported that, 1n thelr judgmsnt,

 the project was feasible, but that the flow was insuffiecient for

more than one reservoir; and

7HEREAS the two Governments were enable to agree upon the
eonstruoetion of sald prapéssd internstional dam and reservolr until
somﬁ method of restraining the bullding and use of other dams and

reservoirs whileh would destroy the usefulness of said proposed

international dam and reservoir has been devised; now therefore

BE IT ENACTED by the Senete and House of Representatives of
the United Stetes of America in Congress assembled, that nothing
in the aets of March third, eighteen hundred and nineby~-one, Jan-
uary twenty-first, eighteen hundred and ninety-Tive, Eebruary -
twenty-sgixth, elﬁnteen nundxed and ninety-seven, and May eleventh

eighteen hundred and ninaty~eighﬁ, shall be s0 gconstrued as to
guthorize the appropriaticn snd storage of the waters of the Rio



Grande or 1ts tributaries 1n»the Territory of New Mexico, to whieh
@thers have right by prior eppropriation, and every person and every
cerp&ration which shall be guilty of thus unlawfully eppropriating
end stering said waters in this sct mentioned shall be deemed gullty
of @ misdemeanor, and on conviction thereof shall be punished by a
fine no% eéxeeeding five thousand dollars or by imprisonment {in the

case of & natural person) not excedding one year, or both such

+

punishments, in the discretion of the court. The unlewful eppropria
ting and storing of water in thils act mentioned mey be prevented,
and the dam, reservoir, or other meens used for impounding thes watex
may bhe removed by the injunction of eny elreuit ecourt exerclsing
jurisdiction in eny 6istriat in which sald water may be appropriated
or stored, and proper proceedings ln equity to this end may be in=-
‘stituted unde; the‘direetien of the Attorney General of the United
States. ‘ _

Sec. 2. That the Secrétary of State is hereby authorized to
proceed with the conswmation of the proposed treaty betwsen the Unle
ted States of America and the United States of msgien, snd if the
United States of Mexico shall ancapt the construction of the propcsed
dam and reservoir, with the conditions tha?t the flood water impounded
by 1t shall be equelly distributea bpetyeen the two countrlies as
liguidation of &ll past and future cleims for water appropriated in
the pést or to be sppronriated in the future by citizens of the Uni-
ted States otherwise than by ispounding it'in large dams and reser-
valrs in Hew Mﬁzieo, then the Secretary of State is further suthorized
td prqeaea with the construotion of sald dam end reservoir ecocording
ta the plans and specifications submitted in the report of the Inter—

national Boundary Commisgsion, as published in Senate Document Number



Two hundred snd twenty-nine, Fifty-fifth Qongress, second session,
and the sum of two million, three hundred and seventeen thousand,
one hundred snd thirteen dollars and thirty-six oenys is hereby

appropriated for that purpose.




" EXHIBIT K

{Letter dated Jume 27, 1904 from the éecretary of State to the
Secretary of the Intetior.)

Washington, D. €., June 387, 1904,

Liy dear kir. Secreiary:

I have this day sent you a copy of a note from the Mexioan
Ambassador in relatlon to the diversion of the waters of theé Rie
Grande River. It has been informally suggested that e practiocal
- solution of this guestion might be accomplished'under the National
Irrigation Act. I am informed that the englneers of the Hydrograph-
ie¢ Bureau of the Geological Survey have already made some exanine-
tion of the E{ovGrande-drainage basin with the view to devising
some planito provide a water supply for the irrigation of all the
lands of the valley. 1 am’also informed that the reservolr site
known as Elephant Butte has been set aslde ss a reclamation project.
It has beén guggested that by establishing the main storage reser-
voir at Elephant Butte in New Mexlco end a'chopdary reservolr near
£l Paso to catch the surplus flood waters and back up the overflow
of the river, which is sald to be hesvy end perpstual, =8 sufficient
supply of water can be‘obtained for irrication in New Mexlco, Texas
snd Mexico. 1% has‘oeeurred o me tha’t you might be able, under the
Kational Irrigation Act, to provide an ultimate solution of the
question presented by the Mexican Ambassador. If so, I should be

heppy to cooperate in accomplishing thet desireble object. 1 have




accordingly transmitited %o you a copy of the note of the Mexicean
Ambaasador, and have asked for any suggestion which you may be
pleased to meke in order to eld the Department in making an answer

to the asmbassador's note.
- Sinceeely yours,
Joyn Hay

Honorable Ethan Allen Hitoheock,
Secretary of the Interior.




EXEIBIT L.

{Treaty between the United States of imerica &nd the United States
of Mexico, dated May 21, 1908 {34 Stat., 295%3) concerning irriga-
tion from the Rio Grands.)

The Unlted Stetes of America and the United States of Mexlioo

being desirous 1o provide for the equitable distribution of the

weters of the Rio Grande for irrigation purposes, and t¢c remove

all causes oI coniroversey between them in respect thereto, and
being moved by gonsiderations of international comity, have re-
solved +oc conclude a convention for these §urpasea and have named
as their plenipotentisxies: . ' |

The Presldent of the United States of America, Elihu Root,
gecretary of State of tha United States; and

The Presiéeﬁt of the United States of Mexico, Eié Exesllency
Senor Don Juaquin'n. Casasus, Ambessador Extraordinary end Pleni-
potentiary of the United States of Mexico at Washingion:

Who, after having gxhiblited thelr respective full powers,

which were found to be in good and due form, bave agreed upon the

- following artieles.

i Article 1. ATtay-the completion of the propo sed storage dam
near Engle, New Mexico, and the distributing system auxiliary
thereto, and &s soon &s water shall be avaikble in saild gyatem for
the purpose, the United Ztates shall dsliver to Mexico a total of

60,000 acre-feet of water annually, ir the bed of the Rio Grands
at the point where the head works of the Lcequia Madre. known &8
the ¢ld Mexicean Cansl, now exist abové the city of Juaresz, Yexico.

Artiocle 8. The delivery of sald emount of water shall be

assured by the United Statves end shall be distributed through the




year in the same proportionsaas the water supply proposed to be fur-
nished from the said irrigation system to lands in the United States
in the viecinity of E1 Paso, Texas, according to the following sahe&ule,

&8 nearly as may be possible.

AoTe~Teet ~ Corrsspondlng

- per cuble feet

Month of water.
Jamiary 0 S G
Februsry 1,080 47,480,400
Maroch ' 3,460 237,837,600
April 12,000 522,720,000
Mey 12,000 - 532,720,000
June 12,000 822,720,000
July : : 8,180 358,320,800
August 4,370 - 190,357,800
September ‘ 8,270 142,441,800
Ootober : 1,090 47,480,400
Boyember : ' 540 23,522,400
December Lo -0 , 0
Total for the year : 60,000 2,813,600,000

In ocasze, however, of extreordinary drought or serious agcoident
to the irrization system in the.Uhited States, the emount delivered
to the Mexlcen Canal shall be diminiéhed in the seme proportion as
the water delivered to lands under saig irrig&tion systenm in the
United States.

Art. 3. The said delivery shall be mede without cos%t to Mexico,
and the United Siates agrees to pay thé whoie cost of storing the

A

sald quantity of water %o

e delivered to Merico, of ccnveying the
1

<
o

same to the international line, of neasuring the saiad water, and of
delivering 1% in the river bed sbove the head of the Hexican Canal.

It 1is understood that the United States assumes no obligetion beyond



the delivering of ihe watef in bhe bed of the river above the head
of the Mexican Cansl. | |
Art. 4. The delivery of water ss hercin provided is not %o
be oonsirued aos =2 raeognition by the United States of any olaim
on the part of Mexic¢o to the sald waters; and 1t is agreed that in
conslderation of such delivery of water Mexico walves any end all
claims to the waters of the Rio Grande Tor any purgose whatever
between ;he head of the present lexlcan Canal and Fort Juitman, Tex.
and also declares fully settled and disposed of, and hereby walves,
all claims heretofore asseried or exisiing, or that may hereafter
erigse, or be esserved, agalnst the United States on sccount of any
damages alleged to have been suatained by the owners of land in
Mexico by ieasqn of tha.éiversion by citizens of the United States
of waters of thé Rio Grande. .
Art. B. The United States in entering Iinto this treaty does
not thereby concede, expressly or by implication, any legal basis
for eny claims heretofore asseried or which may be hereafter asser-
ted by reason of any losses iagurred_by thae owners-of land in Mex-
ico due or alleged to-be due to the diva:sion of the waters of the
Rio Grande within the United States; ncr does the United Jtates in
any way concede the establishment ol any gensral prianclple or pre-~
cedent by the concluding of tiis trsaﬁy. The understending of both
perties 1s that the arrangemaent contemp;ated by this troetbty extends
only to the portion of the Rio Grande which forms the inﬁernational
Boundary, from the head of the Lexican Canel down to Fort Quitman,

Texas, snd in no ciher o&ase.
Art. & The present convention shall be ratified by béth bon~




traocting parties in accordance with thelr eonstiﬁutional proced-
ure, and the ratificetions shall be exchinged a% VWashington as
soon £s possible,

In witness whereof, the resgpective Plenipotentia ries have
signed the Convention both in the English axd Spanish languages
and have thersunto affixed thelr seals. .

Done in Guplicate at the City of Washington, this 2lst dey

of May, one thousand nine hundred snd six.

Elihu Root (8eal)

Joagulin D. Casasus (Seal)



- EXHIBIT M.

{Notice of appropriation of 730,000 acre-feet of water per annum
from the Rio Grande, filed by the United States, in the office of
the Territoriel Engineer of New Eazica, on January 23, 1908.)
DEPARTMENT OF THL INTERIOR
United States Reolamation Service
Carlsbad, New Mexiloco, Jan. 83, 1906
Mr. David L. White,
Territorial Irrigation Engineer,
Santa Fe, New Mexico.
Dear Sir:

The United States Reclemation Service, ascting under authér-
1ty of an act of Congress known as the Reclamation ict, approved
Jume 17, 1902 {32 Stat., 388), proposes %o construot within the
Territory of Néw Mexlco ocertain irrigation works in oonnection
with the so=~ocalled Rlo Grande project. The operation of the works
in question contemplates the dlversion of water from the Rio Grande
River.

Section B2 of Chapter 102 of the laws enacted in 1%0% by
the 56th Legislative-Assembly of the Territory of Hew Meiioo an
act entitled, "An ict creating the Office of Territorial Irrige-
tion Engineer, 1o Promote Irrigation Development and Conserve the
Waters of New Mexico for the Irrigation of Lands and for other
Purposes”, approved Marech 16, 1905 reads as follows:

"Whenever the proper officers of the United Stahﬁé authoxr-
ized by law %o construct irrigation works shell notify the terri-
torial irrigetion engineer that the United States intends to ’

utilize certain specified waters, the water so desoribed, end
unappropriated at the date of such notice, shall not be subjleotl



A2

to further eppropristions under the lews of New Mexico, and
noe adverse claims to the use of such waters, inltliated sub-
sequent to the date of such notice, shaell be reécognized under

' the laws of the territory, except s&s to such amount of the
water desoribed in such notice as may be formelly re-leesed

in writing by an officer of the United States theresunto duly
authorized."

In pursuance of the above stetute of the Territory you ere
hereby notified that the United States intended to utilize the
following described waters, to=widl! :

A volums of water egquivalent to 730,000 sere~feet per year
requiring a maximum diversion or atorage of 2,000,000 miner's
inches sald water to be diverted or - tored from the Rio Grande
River at a point desoribed ms follows:

" Storage dam about 9 miles west of Engle, New Mexicy w th
capacity of E,OOQ,OOO more-fest, end diversion dams below in
Palonmas, Rinc;h, Mesilla, and El Paso Valleys in New Mexloo and
Texas. |

. I+ is therefore, requeﬁted that the waters above desoribed
be withheld from fur ther gppropriation and that the rights and
interests of the United States in the premises be otherwise

protected and contemplated by the statute abova eited.’

Very truly yours,
B‘! E’i » Hall

Supervising Englneer.




EXHIBIT N

{Notioce of appropriation of all the unappropriated water of the
Rlio Grande, filed by the Unlted States in the office of the
Territoriel Engineer of New Mexico, on April 8, 1908.)

DEPARTMENT OF THE INTERICR
United States Eaélamation Service
Phoenix, Arizona, April 1908.
Mr. Vernon L. Sullivan,
Territorial Enginser,
Santa Fe, New Mexico.
Dear Sir:

- Claiming and reserving all rights under our former nctice of

Janﬁary 23, 1906, addressed to David Li White, Territorial Engineer
of HNew Mexico,awhich sald notice adviéed him of the intention of
the United States to use the waters of the Rio Grande for the pur=~
pose of 1rrigation, aﬁd is how filed in your office, I do now here-
by give you the following nctiée in addition to said former notice
anfl suppleméntal thereto. )

The United States acting under authority of an set of Congress,
known es the Reclamation Act, spproved June 17, 1902, (52 Stat.,
388), proposes to construct within the Territory of New Mexico cer-
taln irrigation wrks in connection with the so-called Rio Grande
projeét, The operation of the works in question contemplates the
diversion of ths weter of the Rlo Grande River.

Bection 40 of Chepter 49 of the laws enacted in 1907 by the

37th Legislative Assembly of the Territory of Hew Mexico, an Act
entitled "An Act to conserve and regulate the use and distribution

-of the waters of New Mexliop; to oreate the office of Territorisl




Engineer, to create a Board of Water Commissioners, and for other
purposes", spproved Merch 18, 1907, reads as follows!

Whenever the proper officers of ths Unlited States suthorized
by law to oonstruet works for utilization of waters within the
Territory, shall notify the Territoriel Engineer that the United
Statew lntends to utilize certaln specillied waters, the waters so:
desoribed, and unappropriated, end not covered by applieatians of
affidavits duly filed or permits as required by law, ab-the date
of such notlee, shall not be subject to a further appropriation
under the laws of the Terrltiory of New «exico Tor a period of three
years from date of sald notice, wl thin which time the proper off~
icers of the United States ahll Tile plans for the propossd work
and no sdverse clalim 3o the use of the water rsquired in connestion
with such plans, initiated subsequent $o the date of such notics,
shall be recognized under the laws of the Territory, except as %o
such amount. of water described in such notice as may be formally
released 1in writing by an of flcer of the United States thereunto
duly =authorized, Provided, that in case of failure to file plans
of thecpPapased work within three years, as hereiln required, the
waters spe¢ified in the notice glven by the United States to the
Territorial ¥ngineer shall become public water, subject 3o gener-
el appronriations.

in pursugnce of ﬁhe above statute of the Territory you zre
hersby notifiédvthat the United States intends to utilize the fol-~
lowing desoribed ﬁaters, to-wlt:

All the unappropriated water of the Hid Grande and its tribu-

taries, said water to be diverted or stored from the Rie Grande

Hiver at a point deserlbed as follows: -

Storage dam about nine miles west of Engle, New Mexlico, with

capaclty for two million (2,800,000) acre-feet and diversion dem

‘below in Palomas, Rincon, Mesilla and El Paso Valleys in New Mexiao

and Teiaa.

It 1s therefore requested that the waters above described be

withheld from further sppropristion and that the rights and inter-
ests of the United States in the premises bé otherwise protected
a8 contemplated by the staﬁuta above olted.

| | Very truly yaﬁis

Louls ¢. Hill
Superviaing End neer.




EXHIBIT O )

{Order dated May 25, 1906, of the Seocretsry of the Interior,
modifying the embergo on the Upper Rio Grande.)

" DEPARTMENT OF THE IWTERIOR
Weshingion, May 25, 1908.
The Commissioner of the General Land Office.

Sir: In & letter of January 25, 1806, to the depariment,
Mr. F. C. Goudy, president of the Rio Grande Heservolr & Diteh Com-
pany made complain that the proposed construciion of & reservoir by
the company in Colorado for reclamation purposes and the procuring
of & right of way therefor is belng prevented by the Government. -

In & report of Feluary 26, 1906, on this letter tha Dirsctor
of the Geclagiqﬁl Survey recommended that -

"If there be no bojection on the part of the State Depariment,
at whose instance the order of Decamber 5, 1896, was made, the sSeme
be modified %o permit the spprovel of rights of way for irrigation
purposes on the tributarles of the Rlo Grande which were Iinitlated
by eoiuasl field surveys based upon notices of appropriation of water
f£iled under the lsws of Colorado prior to March 1, 1903."

The Acting Secretary of OSiste, in a 1etterlbf Mareh 7, 1908,
to the department, sisted that -

"The Department of Dtate approved ths recommendation of the

Director of the Geclogleal Survey modifying the order of suspeasion
in accordasnoce with the request of the Rio Grands Reservoir & Diteh

Company .™
In a letter of the 22nd instasnt tc the department the Acting

Seoretary of State has extended the approveal covered_by_%he-lettez

of March 7, supra -

s as to inolude all companies or spplicants whose fights of wey fTor




1rrigatian purposes on the tributeries of the Rié Grande «——we—-
were 1nltlated by actual fielad surveys “ased upon notices of appro-
priation of water filed under the laws of Oolorado prior to March

1, 1903n.

In view of the foregoing the depertmental order of December
5, 1896, drscting you %o suspend action on all applications for
right of way thicugh the public lemds for purposes of irrigation
by using the waters of the}Rio Grande or mny of 1ts tributaries in
- Colorado or New Mexico, and the order of January 13, 1897, modify-
ing the original order so far as the tributaries of the Rio Grande
arc concerned by limlting 1ts applications to tributaries empiying
into the Rio Grande above the point where it becomes the boundary
between the United States and KHerico, are hereby modified so ag to
ex:lude from their operation all epplications for right of way
covered by the-épproval i1n the letter of the 224 instant from the
Acting Secret;ry of Btate, quoted abovg.

The letter of Mr, Goudy is transmitted herewith.

Very respectfully,

E. £, Hitchcock, Secretary.




EXHIBIT P

(Order, dated July 10, 1908, of the Acting Seoretery of the
Interior, modifying the embargo on the Uvper Rio Grande.)

DEPARTMENT OF THT INTERIOR
Washington, July 10, 1906.

The Gommissioner‘of the General Land Office:

Sir: In deparimental letter of Mgy 25, 1808, to you, depart-
mental orders of December 5, 1896, and Jenuary 13, 1897, were
modified s0 as to exclude from their operation all applications
for rights of way through the publie lands for purposes of irri-
g=tlon by using thewaters of the Rio Grande or any of its tribu-
tariés in Colorado and New Mexico initisted by actual Tield sur-
veys Lased on notlces of appropriation of water filed under the
laws of Colorado prior to Haroh 1, 1903, such modificetion being
favored by the Aoting Secretery of Stete in a letter of May 28,
1206, to the department.

In view of this modiflication of the orders mentioned you are
directed that in soting on this olass of apylica%ions, now on file
or that may be filéd hereafter in your office, to submit them to
the Direetor of the Geologisal Survey to sscertain whether they
Wili conflliot with the ebligétions of the United States, under the
-treaty with Mexico, recently ratified, or with the Rio Grande or
any other project of the Reoclamation Service, and to transmlt the
reports of the director, with the applications when they are sub-
mitted for departmental aetion.

| very respectfully,
Thosa. By&n,
| Aoting Becretary.




EHIBIT Q

(order, dsted September 27, 1906, of the Acting Seeretary of the
Interior, modifying the embargo on the Upper Kio Graude) .

DEPARTMENT OF THE INTERIOR
Washington, September 27, 1306,
The Commissioner of the General Land Office:

8ir: In & letter of the 24th instant to the department the
scting Secretary of State has stated with respect to épplicatians
for right of way tgrough public lands for purposes of irrigzation
by using the waters of the RBio Grande or any of its trivutaries
{n Golorado and New Mexico, that the Department of State percelves
ho reeson Tor the further suspsnsion of action on any application
of such charagter.

He has sﬁated further that the intent of the orlginal depart-
mental order of suspensilon dated December =, 1396, was to conserve
the interests of the Mexican Government in the watsers of ths ﬁia
grande pending an sgreement betwesn the United States and Mexico
on the question, and that such ancagreement has been reached and
' 4s embodied in the treaty signed May 21st. last, by which the |
United States obligetes itself to deliver to the Mexican Goverh~
ment 80,000 acre-feet of water annually.

He has sccordingly recommended that the order of December 5,
1896, and all modifying‘oraers be rescindsd, thus removing s=o far
 as the Department of State 1is coueerned; all restrictions on the
consideration §£,applications involving any enterpriae'cf a ohar-

aoter whioh, on investigation by the Reclamation Serviece, 18 found



to be not prejudicial to the treaty interests of Mexico.

In view of this recommendation the departmental order of
December 5, 1696, end the several modifying orders are herebyv
revoked, and it is hereby directed thatl béfore sny applications
- involving the use of the waters mentioned in Colorado and New
Hexlco ars submitteﬁ for the final departmentel action by you,
they be first submitted to the Direstor of the Geologleal Survey
£to ascertein whether favorsble action thereon would interfere
w7ith any project of the Reclamation Service, or with the obli-
gations of the United 3tates under the treaty of May 21, 1906,

with Mexico.

Very respectfully,

Thos. Ryen,

Loting Secretery.




EXHIBIT R.

(Grﬁ&r; dated April 25, 1907, of the Secretary of thé Interiér,
modifying the embargo on the Upper Rio Grande.) :
DERARTMENT OF THE INTERICR
United States Reclamation Service
washington, D. C.
April 28, 1907.

The Honorable
The Secretary of the IntericT.
éir: 7

The situation on the Rio Grande requires careful considera~
tion and detérﬁin&tion g8 policy by the Secretary. Briefly stated
the condltions are these:

The Unlted States has entered 1lnto =2 treaty with Mexloco,
proclaimed by the president on Jenuary 16, 1907, by which 1t is
agreed that the United Stetes shell dellver to Mexilco 60,000
aocre~Teet of water at the head of the ﬁex4can Cénal near El1 Paso.
In order %o carry out this part of the treaty, Congresas has appro-
priated by ict approved Marech 4, 1907, the sun of %1,000,000 to-

wards the .construction of a dem on r*he Ric Grande, this belng
assumed to furnish weter for 25,000 acres at $40.00 per acre.
The totael estimated cost of this project, including the dam, will
be $7,200,000, of which amount 5200,000 has been sel agside and is
now being used in the copstruction of subsidiary u:rﬂs, notably a

afversion dem above Las Cruces, New Mexlco. The remmining emount,



8,000,000 must be obtained frcm the reolemstion fund.

1t is estimsted that for this expenditure of 7,200, OO it
will be possible 0 jrrigate 180,000 saores at $40.00 per aore.

peducting the B, 000 scres in Eexioq,.this jeaves 155,000 acres

1n New Mexioco and Texas to refund the 48,2800,000. BY atoring
all the water of the Rio Grande, including shorm floods, this

gcreage oan be supplied. 1f the flow of the gtream is notably

diminished the area to be served will be ocorrespondingly redus—~

ed and the cost per ascre inoreased. Tnis inocrease of cost will
prebébly be at the expense of +the lends in the United States as
Congress has already made the approprietion :?.‘cn; the build ng
‘eharge to aomply with the terms of the treaty.

The headwaters of this river are in the State of Colorado,
surroundi ng tha San Luis vallsy. For geveral years after Degem~
ber 5, 1896, the Depertment of the Interior refused o grant
rights of way for reservoirs or sansls on these headwaters be-
cause of the effect of the international problem below. The
De par tme nt order was first modified May 25, 1906, %o permit ap~
proval 1in cases whe?e the appliocants mads a shoﬁ:ng of priority
over the United States. Af%er the venat ned advised the ratifi-
cation of the treaty on July 10, 1906, these orders of the Depart~
ment were revoked and the Reclamation Service was raquirad o
T8 85 upon each aaselas 1o conflict with the treaty or the Rio
Grende Project. Most of the older cases have been reported on
favorsbly by the Reclemstion Service, In some of the cases, espe-.
oislly the later ones, the conditions involved some doubt as 1o

the advisability of approvel and the questions of poliay to be



considered by the Deéartment wore reported to the General Land
Cffice for submissicn to the Departmﬁit when the casas were pre-
sented for your consldsration. |

Recently a few exceptions have been made as to small reser-
volrs located high in the mountains where 1t appecred that the
construciion of works would not interfere notably with the sup-
ply of water which could e had in thﬁ-IOWGT reservolr., In view
of the fact, however, that the treaty above mentioned has been
congluded and an approprietion has been made by Congress for
constructing the works in part, 1t eppeers probable that any
oonsiderable extension of the reservoir gsystem at the hsaQWatérs

‘may interfere with the plans of the Government.

Wide publicity has been given to the fect that the Depart-
ment has a fe% cases permitting the location of small reservolrs
on the headwaters ofAthe Rio Urande. rfs5 & result @ considerabdble
number of applications are’being made Tor other reservolir sites.
If it were practicable to lay down a general rule by which the
smaller of these sites could be approved the results would prob-
ably be beneficial,.Dbut & practical &iffidulty arises in the
poe §1bility of defining ths limbtts betwesn the large and smell
projects. It is unQuestionably true that 1f all of fhe large
‘projects on fhe headwsters of the river whiéh arenplanmed by
private parties could be asctually constructed, the water sup-'
ply for the Governmen®t reserveir would be to & Llarge extent ocut
off. It is important, therefore, to have a general rule which

oan be applied to all cases.



Recormendations

I therefore recommend that the Department lay down the
gensral polloy that until the development of irrigation on the
Upper Rio Grande in the State of Colorado and the Territory of
New Mexico shall furnish suffiecient date to determine the effect
of the storage and diversion of water in that vicinity upon the
water’aupply for the Engle Heservolr of the Rlo Grande Project,
no further rights of way be approved which involve the storage
or diversion of the waters of the Uppef Rio Grande and its tri-
putaries, except applications of two kinds; first, those in con-
nection with which there is & showing that the rights of the
parﬁies were initiated prior to the beginning of active opera-
tions by the ?eciamatien Serviae for the Rio Grande projent,
nemely, Harehil, 19653'sasonﬂ, epplications which involve the
diversion or storags'bf not exceeding 1,000 acre-feet of water
per anmum.

When 1t becomes possible to d etermine the effect of the
epproved applications upon the water avallable for storage for
the Rio Grande project, 1t may be possible %o allow the use of

rights of wey to“é greater extent than is now proposed.

Very respecifully,
April 25, 1907 | F. 1. Newell .
Approved:

7. ®. Garfleld, Secretary.




EXHIBIT 8

{Order, dated Mareh 2, 1923, by the Becretary of the Interior,
modifying the embergo on the Upper Rio Grande.)

DEPARTMENT OF THE INTERIOR
United States Heclamation Service

Washington, D. C., March 2, 1923

The Secretary af the Interior.
My dear Mr. Seoretary: | i}

In the hearings on the problems of the Colorado River held
in San Dieso December 12, 1921, the Reclamation Serviee wes oritb-
1oized by ths delegate from Colorado for the attitude of the
United States%eaneerning the reservation of public lands in Col-
orasdo for the protection of the water supply of the Rio Grande.
In reply o his remarks youmade the following rejoinder:

7% may be that the Reclamstion Servise has been
dilatory in not having ascertained and reparted here-
tofore that there was suffiocient water falling within
that basin to f i1l the Elpphant Butte reservolr and te
enable us to perform our intermational obligatlons and
our obligations to the prior users below that reservoir
and yet to release certain of the waters in the Stats
of Colorado. It mey be that they have been dilatory,

" aa I say, in the performance of that duty. I have sug-
gested as much myself, and 1t shall be my pleasure to
see that at an early date a report is made upon this

proposi tion.”

In response to your wishes thus expressed I have the honor
to meke the Pollow ng report comcerning this question:

The policy of the Department in regard to 3he'a§preval of
rights of way for the use of public lands-in the Rio Grande drain-



age was lnitiated upén a reguest of the Department of State
through the Depertment of Juéticevon December 5, 18968, in pur-
suance of whioh the Secretery of the Interior direocted suspénsi@n
of applications for rights of way upon public lands for irrigstion
purposes by the use of waters of the tributaries of the Rio Grande
entering it ebove where it becomes the inte-nationsl boundary,.
Boon after the orgenization of the Reclamation Service a study eof
the sltuatlion was made which resulted 1n recormendation for the
construction of Elephant Butte reservoir. The treaty wlth MHexico
regarding the furnishingz of 60,000 acre-feet for the Mexlocan lands
was proclalmed Jenuary 16,1907.

A letter from Director Newell to the Secretary of the Interior

dated April 22, 1907 was closed with the followingz recommendations!

Recormendations

I therefore recommend that the Department lay down the gener-
al poliey that until the development of irrigation on the Upper
Rio Grande in the State of Colorado and the Territory of New Mexieo
shall furnish sufficient data to determine the effect of the stor-
age and dlversion of water in that vicinlty upon the water supply
for the Engle Heservoir of the Rio Grande project, no further
rights of way be approved which involve the storage or diversion
of the waters of the Upper Rio Grande and its tributaries, except
applications of two kinds; first, those in comnectlion with which
there 1s a showing that the rights of the parties were initiated
prior to the beginning of sctive operations by the Feclamation
Service for the Rlo Grande Project, namely, March 1, 1903, second,
applioations which involve the diversion or storage of not exceed-
ing 1,000 acre-feet of watér per annum.

When 1%t becames possible to determine the effect of the app-

roved applicaticns upon the water availeble Tor storage for the
Rio Grande project, it may be possible to allow the use of rights

of way to a greater oxtent than is now proposed.” .

These recomuendations were approved by the Secretary of the
Interior on April 25, 1907. .

The recommendatlion and the~ae§om@anying letter indicate that
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the purpose of the reservation of the lands in Oolorado was

to protect this water supply of the Rio Graﬁde project as a
whole, inoluding prior rights in the United States and Mexico
and extension of irrigation as contemplated by the construction
of the Elephant Butte reservolir,

The filings of the Reclamation Service upon the waters of
the Eio Grande for storage and use 1ln New ﬁeiieo, Texas, and
Mexico were designsd to cover all the waters of the river a¥
that time unappropriated and to include of course such waters as
nad been appropriated by the lands inoluded with the project.
Informetion at that time indicated, and subseguent experlence
has confirmed, the fact that the Elaphant Butte reservoir of the

large capaci?y.oonatruet@d is sufficlent %o control and store

' ghe flood waters of the Rlo Grande in all years except a few ex-

traordinary floods of rate ocourrence which may be partislly
wasted; alse that the smount of water that can thus be conserved
and benefieially used 1is insuffidﬁntAto aupply 8ll of the‘lands
that might beireachad with those waters. Or, in other words,
that needs of the available lands exceed the water supply made
avallasble by the reservelr.

An importent fact in this connectlon is that the depen&aﬁla
low water and ordinary flow of the river have long been appro-
priated end used for irrigation in Colorado and New Mexlco avove
the Elephant Buttie regervoir and nothing important remained for
appropriation for the Elephant Butte project exeepting'fresets
and floods which could not be intercepted and used commercially
above this peiét without storage. Obvidumly such waters cannot




be made B vailable except by large storage wnrks.-

The appropriation of these waters for the use of the Rlo
Grande project has been diligently followed by the expendi tures of
public funds 1n the construotion of reservolr, diversion w rks,
oanel and distribution gystem and the consequent éiainage systens,
with a +otal investment of over $le,aoes 5000 therein by the United
Stetes. Probably an equal emount has been invested by the setilers
in olearing, leveling and otherwise ilmproving sultable for appro—
priate use the 1ends to utilize thias water éupply. 8¢ far as the
faﬁmalitites‘;nd the diligence of construction are concerned, the
righta of thebﬂniteé states and of the settlaré on the project have
not been and cennot be questioned. |

The ﬂivarsion and use of the dependable natural flow‘ar the
river and its tributaries has been so complete in Coloardo and
northern New Mexioco that it may be stated ‘broadly that any further
feasible extension of such diversions can not materially oripple
the weter supply of the Rio Grande pro ject unless accompanied by
storage of the flood waters at or above such diveraians.

AThs treéty wi th Mexieco gnarantees the delié@ry of 80,000
acre-fest of wmter annually atv the diversion dam near El Paso for
use in Mexleo: The records indicate 8 aspéndabla supply from theA
Elephant Butte reaervoir of 720,000 socre-Teet annually, or 12
timgs the smount required to fulfill the treaty. 4 general know-

le%ga of the basin indleates thalb there 15 no praotical possibil-

'i@y Qf go deploiing the supply that the Elephant Butte reservolr
g?ula pot receive and conserve suffiolent of the flow of the river

f té fulfill the obligations of the treaty, if the entire shortage

were imposed upon the Ameriocen lends in the Rlo Grande project.




Any material deoreast 4n the emount available for storage would
react upon the projeat and cause a loss to the water users &ue to
the deficienscy in the water éupply. |

In view of the above the guestion resolves itself sbout as
follows: »

fs 1t legal, end if legal, pdvisable, for the Secretary of the
Interior to decline to epprove the use of the public lands fox
storing and diverting fPor irrigation the waters of the Rio Grande,
for the purpose of proteoting the water supply of the lands develop~
sd under the Elephant Butte ressrvoir in New iexico and Texas?

if'may bg'physicglly possible in some cases to store and use
?hevwaters of the upper Rio Orande without the use of public lands,
but the opportunitiés for such development on exolusively private
lands are befie#ed 4o be few and mesger and not seriously %o affee%
the mein Quastion. 1t is possible to build storage reservoirs on
the Upper Rio Grande end its trivbutaries thatl would intersept suf-~
fiolent flow to deplete materielly the supply of the Elephant Butte
reéervoir end that the waters thus ~tored could be used for irri-

gation below such starage end above Elephant Butte.

There are of course legal means, by injunction and ctherwise,
by which the valid rights of the irrigﬂtors under the Elephant
Butte reservolr may pe protected, but these are slov of operation .
and to depend updn.them mey be an 1njustiae to possibdble invegtors
{in stoTage WOTKs who might undertske storage works in good faith,
1f such were approved by the Secretary of the Interior, and leter
find their investment wasted for lack of valid rizhts to the neo~
essary water.‘

The sbove quesilons of law and of péliey are of so fundamen-




tal a character that they demand consideration and declision diree~
tly.by the Seoretary of the Interior. It may, however, be in order
for this offioce to venture a few suggestions.

It is bslieved that the best use of the waters for irrigation
is the proper object of the policles and procesdings of this Serviee
and such use must be determined at any giwven time with full oconsider-
ation of existing legal and physieal conditions. Practioally com~
plete apprcpiiation of the depdndable flow of the river was acoom-
plished many'years before the construction of the Elephant Butte
‘reservnir, and no material inorease of the use of the river could
be feasibly accomplished excepﬁ‘by the provisions of large storage
warks‘l Manifestly to be complete and make the best use of the
water supply tpese works must be eonstrupted g a point low enough
to intercept pzactiaallj 81l of the dreinage of the river which
could not otherwise be conserved. The Elephant Butte slte was
seléeted as one which combined t#is advantage of location with the
physioal condition that at no other place in the basin could a
teservolr.of sufficient capaclity be consiructed ié 1ptaréept the

flow of all the unappropriated waters abave the Mesﬁjfa’ﬁallayf

Had the reservoir been bullt at such higher polint aéiﬁhiﬁe Roek
Canyon or adove, many large and important tributaries such ss the
Galisteo, Puerco, and numerous other streams would have continued
10 waste lerge quantities of water whilich are intsrcepted and con-
served at the Elephant Butte Slte.

In order to meke such & lergs reservolir cammeréially feasible
it is necessery that it receive the beneflts of practicslly all the
unappropriated waters, and these wers accordingly apprcpriétaé for

sueh use.



PEven though the %iséam of the consﬁructian Qf +he Elephent
Butte reservolr might be questioned by some, the situation now iy
that the investment has been made and 1is é physical suscess, The
lands are served and are developed. To teke away its water supply
would not only violate existing moral and legai rights but wuld
destroy large investments in proportion 1o the magnitude of the
deprivations.

On the other hand i1t is menifestly wise and just to encourage
any developments that may be carried out in the basin above that
- will no% materially dapléte'the supply of the reservolr oT other-
wlse Jeopardize the interests 1% has built up. Extensive siudles
have been msde by the Reolamation Service as well &s by the Geol8-
gleal Survey,;tne State of “ew Mexico and other public and private
agencies, and these have developed the facl that large areas now
or Formerly irrigated in Colorado snd New Mexico have produced
underground conditions where large bodies of land have been depriv-
ed-of thelr fertility byvtha rise of ground water and hundreds of
shousands of eoTes ere for this resson now unavailable for culti-
vation from this cause, although mnst of the eree is still avail~
able for grazing and some of it produses a low grade of coarse hay.

More than half a milllion aores of lend in the San Luis Vall@g.
Goloredo, and various om&ll valleys in New Mexico, require expensive
drainage systems to bring baek thelr fertility.

These waterlogged lands now dischargs immense quantities of
sater into the alr through evaporation, & part of which would be
oaﬁéerved by proper drainage systems and returned %o the sireams

becauge with the lower ground watey the natural evapa ation from




those lands would berdesreased. If suoch dralnage works were eaxriad.
out in Colorade and the”waﬁer returned to the stream and not used
loéally, 1% would Tollow down the stream, and unless divertad would
inerease the supply to the Elephant Butte reservolr. It would,
however, pass by mmny‘small ditehes which divert water from the river
and during the irrigation season most of 1t could be diverted by
these ditohes end in dry times all of 1t. It would be extremely
diffiocult to distinguish this from other waters of the river and

to prevent its diversion by such ditches,

The valley lands 1nvﬁew Mexico wﬁich have been cultivated in
the past are largely in need of dralnage works also and the proper
dreinage of these lands would also conserve much water now lost and
convey it into the river, where if not intercepted it would flow
into the Elepﬁant Butte ieaervoir.‘ The dreinsage of practically all
of the land in Colorado and New Mexilco would be avallable as inflow
to the Elephant Butte reservoir at all times outside of the irri-
gatlon season unless siorage works so Jocated és to_intercept such
waters were prcviﬂed; .

No Government authorlity has any right or power 1to interfefe with
the vested rizhts of the irrlgatcrs.under the Elephant Butte rsser-
voir or elsewhere. These rights, whatever they are, can be, and if.
necessary will be defended in the courts by the peeple mosi inter-
ested, that is, the farmers themselves. But 18 is belleved that
the Secretary of the Interior as the hesd of the Reclamation Service
is in a position to assist in the full development and éonseyvatian
Vof the water resources of this basin without loocal interest, bias

or prejudice, and that much den be done-in the way of enaéuraging




suoh development and removing jeopardy from the investments mede
for this purpose.

1t is belleved that under present conditions the Department
would be jusﬁified, with the approvel of the interests below, 1in
assuring nrﬂspectﬁvs igvestors in Colorado and northern New Mexlco
that they would be preteute& in the storage of waters in the sams
gquantity that the construction of drsinage works might deliver
water into the river at a point 19@ enough to insure iis flow into
the Elepbant Butte reservwir. Easch {ndividual project should be
worked out after careful study of the local physieal and other
conditions surrounding it. But the anpouneement of this gensral
principle, it 1s pelieved, would remove SOme of the timidity of
proposed inVBstors either publie or private. |

The effeet of an spproval by the Secretery of an spplication
for irrigation right of way under the A% of Maroh 3, 1891 {26 Stat.,
1095) upon ths interests of the United States unﬁer the Reclametion
Law has not been decided by the Courts. The view has been expreased
that, as the regulstlons raguire applications to be socompanied by
evidence of ample water-right the cecretary'’s a;proval'may commit
yhe Government to & rec .ognition of the velidlty of the water right
olaimed in ecnnection with the application, with & possible estoppel
of the United States to apsert any water right in conflict therewith.
Accordingly any approval of right of way as hereln suggasted should
be carefully guerded by & reservation of ell rights cleimed by the
United States for the Rio Grande project and for the Mexican lands

under the tréaﬁ?..




Reoommendation.

It is recommended that this office be authorized to negotlate
for the release of specific areas of public land for purposes of
water storage under cgnditions that will best conserve énd utilize
the water resources and will proteat vested rights in all perts of
the Rio Grande basin =~ such negotiations to be subjeol to the appro-
val of the Seoretary of the Interior, and, prior to sush approval,

to be subject to the seTutiny of all interested parties.

ReSpectfullﬁ,
A, P. Davis,
Director.
Approved:

Albert B. Fall
Secretary.
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EXHIBIT T.

{Rew Mexico Aet of March 12, 1923, authorizing representation on
Rio Grande Commission.)

An Aot Providing for the Appointment of a Commissioner on
Behelf of the State of New Mexico to Negotiate a Compaot or Agree—~
ment Respeoting the Use, Oontrol and Disposition of the Waters of
the Ric Grande River and for Other Purposes. '

S. B. No. 104 (4s Amended): Approved March 12, 1923.

Be it Enacted by the Legislature of the State of New Mexico:
: - SUALY

Sestion 1. The Governor of the State of New Mexico shall,

with the sdvice and consent of the Senate, appoint a Commissioner

who shell represent the State of New Mexilco upon & Joint Commission,
to be constituked as hereinefter provided for the purpose of neg-~
otieting and eonsluding e compact or agreement fixing end determin-
ing the rights of the signatories to the use, control and dispoai~
tion of the weters d the Rio Grande River, and of the streoams
tributary thereto, excepting as %o all waters appropriated wo the
use appurtenant and neoessary to the full and complete operation

of the Rio Grande Projeot in Southern ﬁew Mexico, being an irriga-

tion projest construsted bY the United States Reolsmation Service!

‘Provided: that settlers and lend owners under sald p:ojeét shall

not be put to any additional expense by reason of the passage of
this Act. |

said Joint Commission shall include elther:

(a) Commissioners for the States of Colorade and New Mexico
and a duly authorized repraséntative of the United Stataes of Amer-
ica: or | |

(b) Commissioners for the States of Colorsdo and New Mexico:

Provided, however, that any such sompact or agreement shall nat




pecome opserative and ‘shall not bind any of the signatories theretos,
unless end until the seme shall have peen ratified and approved by
the Lelislature of each of the slgnatory States and by the (ongress
of the United States.

8ec. 2. The Governor of the State of New Mexico shall notify
the Governor of the State of Colorado of the appointment of the
Commissioner for New Mexigo pursuant to the provisions hereof. The
Commissioner for New Mexico shell cormence the performance of hie
duties upon recelpt of ﬁotica by the Governor of New lexioco from
the Governor of Colorado of the appointment of a Cormmissioner for
seld State, and unless the Governor of Golor&do shall have officl-
ally cammunieateﬁ notice of such appointment %o the Governor of HNew
Mexico bn or before Yctober 1, 1984, the appoiniment of the Com-
missioner fof‘ﬁew Mexico hereunder shall cease and determine with-
out further act.

Seoc. 3. When the Commissioner for New %ﬁxiec shall enter upon
the parfermaﬂé of his duties he shall be furnished sush engineering,
legal, stencgraphie and other assistants as may be necessary or
essential to the proper performence of his duﬁies, and it shall
be the duty of the State Enginser end nis deputies to ald and assist
the Gaﬁmissiansr for New ﬁex;ao whenever requested by him so to do.

gec. 4. The compensation of the Commissioner for New Mexico
snd of his assistants, ghall be fixea by the Governor amd Attorney
General, and the State of New Mexico shall pay all nesessary travel—~
ing and other expenses 4pnourred in the performsnce of the duties
of the Commissicner and his aéaistants both within and without the

‘gtate of New Mexico, and aelso all other necessary costs, oharges,




and expenses herennéef, 1nelﬁaing the payment of an equitable por-
tion of the costs and expenses of any suel Foint Comnission. Sush
compensation and expenses ghall be pald monthly, upon vouchers
gpproved by the Governor and Attorney Ganeral by warrants drawn
by the éta%e'Auditaw.

For tﬁa purpose of garrying out the previsions of thls Act
there 18 harebv appropriated out ¢f the iater Reservoirs for Irri~ N
gation Purposes Inoome Fund the sum of Five Thousand {$5,000,00}
Dollars or so much thereof as may be necessary.

gec. 5. The Commissioner for hew'ﬁaxieo ghall have full author~
ity to meke any and all investigations of the Rio Grande River snd
the dralnage area thereof, and of the eonditions obtaining upon sald
gtreanm and of the present &and tuture needs relative to the use,
control and benefit of the waters of said stream, and to make such
other investigations as may ne necessary to the proper performanae
of his duties hereunder, and sgld Commissioner shall have the suthor-
1ty to edminister caths snd to examine and require the attendanoe

of witnesses.




EXHIBIT U, -

{Colorado Act of March 20, 1923, authorizing represendation an
the Rio Grande Commission.) : 4

AN AQT

Providing for the appointment of a Cormissioner on bshalf of
the State of Colorado to Hegotiate a Compaet or Agreement Respeot~
ing the Use, control and Digposition of the Valers of the Rio Grande
River and for other Purposes. ~

Bs it enacted by the General Assembly of the State of Colorado.

Section 1. The Governor of the State of Colorado shall eppoint
s Commissioner who shall represent the State of Colorado upon &
Joint Commission, to be constituled as hereinafter provided, for
the purpcse'of‘negotiating the concluding & compact or agreenment
- fixing and dégermining the rights of the signatories %o the use,
control and dispasitioﬁ of the wate:s of the Rio Grande River, and
of the stireams tfibutary thereto. Said Joint Commission shall in-
clude éither:

{a) Commissioners for the States of Colorado, New Mexloo,
and Texas, and a duly authorized representative of the United States
of America: oOT

(b) Gomnissioners for the States of Colorado snd New lexico
and a auly authorized representative of the Unitéd States of Amer=
ica, OT —

(e} Commissioners for the atates of New Mexico and Coloradoe!

Provided, However, thaﬁ any such compact ar"&gr&éﬁﬁhﬁzéhaii
not become operative and shall not bind any of the'sigﬁateriss

thereto, unless and until the same shall have been ratified and




approved by the lagislaturé of each of the signatory states and
Ly the Congress of the United States. |

Section £. The Governor of Colorado shall notify the Gov-
ernors of -the States of New Mexico and Texas of the asppointment
of the Commissioner for Colorado pursuent to ths provisions hereof.
Thé Commlssioner for Colorado shall commence the performance of
his dutlies upon receipt of notice by the Govérnor of Coslorado from
the Governor of either of the States of New Mexico or Texas, of
the appoint of a Commissioner for sald State, and unless at

least one of sald 3tates shall have named its Commissioner and

shell have officlally communicated notice of such appointment to

the Governor bf Colorado on or before October 1, 1924, the appoint-
ment of ths Commissioner for Galorado.hereunder shall cease and
determine without further aot.

Section 3. When the Cormissioner for Colorado shall enter
upon the performanoe of his_duties, he shall be furnished such en-
glneering, legsal, stenogrephic, snd other assistants as may be
necessary or eésential to the proper performance’of his duties,
end 1t shell be the duty of the State Engineer and his deputies,
the Division Engineer of Irrigation Divielon No. 3 end the Wated
Commissioners whose districts are included within said Irrigation
Divigion, to aid and assist the Cormissioner for Colorado whenever
requested by him so to do. |

Seotion 4. The compensation of the Commissianer’for Colorado,
and of his éssistants, shall be fixed by the Governor, and the
State of Colorado shall pay ell necessary traveling and other ex-
penses inaurreﬁvin the performsnce of the duties of the Commnission-

er mnd his assistants, both within and without the State of Colerade,




and also sall other nepe$sary costs, oharges and expenses hereunder,

‘ ineluding the payment of &n equitable portion of the costs and ex-
| _ penses of any such Joint Commlission. Sunh pompensation and expen-

ses shall be paid monthly, upon vouchers approved by the Governor,
| by warrants drawn for the(paymsnt thereof upon the State Treasurer
ij, by the State Auditor in the ordinary manner, out of any funds ap-
;1 propriated under the provisions of an Act entitled "an Aot to
enanle the State of Colorado to Protect the waters of its natural
ptreams and to maintain the riaht of appropriation and use of sush
,Waters for beneficial purposes within this Stete and making an
apprcpriation therefor of the first oclhgs "or out of any approprie~
tion therefor of the first class" or out sf eny approyriatian of

the first class made for the protection of the waters of the State.

‘35> - Section §. The commissioner for Colorado shall have full
,rauthsrity to make any and all investigations of the Rio Grande River
~and the drainage area thereof, of the sondition obtalning upon
P aaid stream and of the present and future needs relative to the use
%T and benefit of the waters of seld siream, and to make sueh other
ﬁff investigations as maj be necessary to the proper- performance of

his ﬁuties nereunder, and said commissioner shall have authorlty

to mdminister oaths and to e xamine and require the attendance cf
wltnesses.

Seotion 6, The General Assembly hereby finds, determines
and deolares that this Act is necessary To¥ the immediate preser-
vation of the publio peace, heelth and safely. |

sestion 7. In the opimlon of the Ceneral Assamnl; an emer-

gency exists; therefor, this Act shell take effect and be in force




) from and after its péssage.

Approved March 20, 1923.
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MEMORANDUM

FEDERAL IRRIGATION WATER RIGHTS
by
ETHELBERT WARD, January 22, 1930.

The United States is the owner of the
unappropriated waters in the non-navigable streams in
the public land States of the arid West. This means, for
practical purposes, in part, as follows:

1. The United States prescribes the method
by which the right to use such unappropriated waters
may be acquired.

2 The United States may reserve from
further appropriation so much of such unappropriated
waters as may thereafter be needed for irrigation uses
upon an Indian reservation.

3. The United States may reserve from
further appropriation so much of such unappropriated
waters as may thereafter be needed for irrigation uses
upon the Government’s Reclamation Project.

The United States originally owned all the lands
in the arid West as a common law proprietor as well as
a sovereign proprietor. At the English common law the
sovereign owned and controlled the beds of navigable
tide waters, while the beds and waters of non-navigable
(fresh water) streams were owned and controlled by
the proprietor of the lands through which such streams
ran. The term “fresh water” used in the common law
referred to streams where the tide did not flow; and in
England were all non-navigable. The Supreme Court of
the United States has extended the common law rule of



2aa
navigable tide water to navigable fresh water streams
such as the Mississippi and Columbia Rivers.

Shively v. Bowlby, 152 U, S. 1, 13-15.

At common law the waters of a non-navigable
(fresh water) stream belong to the owners of the
riparian lands.

Fresh waters of what kind soever
do of common right belong to the owners
of the soil adjacent; so that the owners of
the one side have of common right the
propriety of the soil usque filium aquae,
and the owners of the other side the right
of soil or ownership unto the filium aquae
on their side. And if a man be owner of the
land on both sides, in common
presumption he is the owner of the whole
river according to the extent of his land in
length.

Hale’s De Jure Maris, Chap. 1.

When the Western States were admitted into
the Union these states acquired all the sovereign rights
of the English Crown theretofore possessed by the
United States, except such sovereign rights as were
retained by the United States under the Constitution.

For when the revolution took
place, the people of each States became
themselves sovereigns; and in that
character held the absolute right to all
their navigable waters and the soils under
them for their own common use, subject
only to the rights since surrendered by
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the  Constitution to the general
Government.

Martin v. Waddell, 16 Pet. 367, 410.
Shively v. Bowlby, 150 U. S. 1, 14-

15

One of the sovereign rights acquired by the new
States was the title and control of the beds of navigable
waters, subject to the Federal paramount navigation
control. The new States did not acquire any ownership
in the waters of non-navigable (fresh water) streams
because that was not a sovereign right of the English
Crown. Such waters belong to the proprietor of the
riparian lands. That proprietor was the United States.

Hale’s De Jure Maris, Chap. 1.

The Supreme Court of the States of New York,
one of the original thirteen States, holds:

“Fresh rivers of what kind soever
do of Common right belong to the owners
of the soil adjacent”, is the expressive
language of the common law and is of
universal application.

Smith v. Rochester, 92 N. Y. 463,

473.

The Supreme Court of Massachusetts, another
one of the thirteen original States, holds:

It is to be noticed, first that the
nature of their ownership on the border of
tidewater differs from the ownership of a
riparian proprietor upon an innavigable
river or small stream. The title of the
owner in the latter case goes to the thread
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of the stream, he owns all of the land
under the water with a right to the flow of
the water which goes with the land as a
part of the real estate included in his
ownership. The State has no ownership of
any part of these small streams, nor any
control over them except such as it has in
all parts of its domain for governmental
purposes.

Home for Aged Women v.
Commonwealth, 202 Mass. 422,

Some of the State courts in the arid West seem
to think that irrigation was unknown or impossible at
common law, and that a riparian proprietor had no right
to use the water of a stream for irrigation, because,
according to their ideas of the common law, the riparian
proprietor must let the water flow past his lands
unpolluted in quality and undiminished in quantity.

For instance, the Supreme Court of Colorado
says:

A riparian proprietor, owning both
sides of a stream, may divert water
therefrom, providing that he returns the
same to the natural stream before it
leaves his own land so that it may reach
the riparian proprietor below without
material diminution in quantity, quality or
force.

Oppenlander v. Diteh Co., 18 Colo.
142, 148.

It is suggested on behalf of the
appellants that the use of water for
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irrigation was practically unknown to the
common law. But, while it may be true
that it is seldom necessary or desirable to
irrigate land in England by artificial
means, yet it appears that a reasonable
use of running streams for the purpose by
riparian proprietors is recognized by the
Courts of that county. It is expressly so
stated in Gould on Waters, where a
number of English cases are cited; and in
Pomeroy on Riparian Rights it is declared
that the common law rule that every
proprietor has an equal right to the use of
water as it is accustomed to flow, without
diminution or alteration is subject to well-
recognized limits that each owner may
make reasonable use of the water for
domestic, agricultural and manufacturing
purposes; and the author there cites
several English and American decisions in
support of that declaration.

Benton v. Johncox, 17 Wash. 277,
289,

Gould on Waters, Sec. 217.

Pomeroy on Riparian Rights, Sec.
125.

Wiel on Water Rights (3™ Ed.) 807,
815, 818, 819.

Jones v, Conn, 39 Ore., 30, 36.

Clark v. Allaman, 71 Kans. 206,
241.
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Even in the States where the appropriation
system prevails, the United States continues to hold its
land and waters as a riparian proprietor at common law.

Although this power of changing
the common law rule as to the stream
within its domain undoubtedly belongs to
each State, yet two limitations must be
recognized: First, that in the absence of
specific authority from Congress, a State
cannot by its legislation destroy the right
of the United States, as the owner of
lands bordering on streams, to the
continued flow of its water so far at least
as may be necessary for the beneficial
uses of the government property****

U. 8. v. Rio Grande Irr. Co., 174 U.
S. 690, 703,

Gutierrez v. Albuquergque Co., 188
U. S. 545, 554.

The Congress shall have power to
dispose of and make all needful rules and
regulations regarding the Territory or
other property belonging to the United
States.

U. S. Constitution. Art. IV, Sect. 3,
Par. 2.

In about 1836, it seems that the State of Illinois
conceived the notion that the United States held the
public lands in the Northwestern territory solely in
trust for the State; that the words of the Constitution,
“to dispose of” meant only to sell; and that the future
state had some sort of a claim or interest in the
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minerals in the public lands which prevented the
United States from reserving or leasing such mineral
lands. The Supreme Court held that the term
“territory” in the Constitution meant lands, and that
words “to dispose of” meant.to reserve, lease, sell, or
otherwise handle without let or hindrance.

U.S. v. Gratiot, 14 Pet. 526, 537-8,
(Decided in 1840).

This early case is interesting in view of the
claims now made by the Western States that the
United States held the waters of non-navigable streams
in trust for the future state, and that the ownership of
such waters went to the States.

The exclusive Constitutional power of Congress
to dispose of the public domain and other property of
the United States has been upheld time and again by
the Supreme Court.

No State legislation can interfere
with this right or embarrass its exercise;
and to prevent the possibility of any
attempted interference with it, a
provision has been usually inserted in the
compacts by which new States have been
admitted into the Union, that such
interference with the primary disposal of
the soil of the United States shall never
be made.

Gibson v. Ghouteau. 13 Wall. 92, 99,

These are rights incident to a
proprietor, to say nothing of the power of
the United States as a sovereign over the
property belonging to it.
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Light v. U. 8. 220 U.S. 523, 537.

Prior to the Mexican war, and for some years
thereafter, the appropriation system, regardless of
ownership of riparian lands, was practically unknown in
the United States. During that period riparian rights
attached both to privately owned lands and to the
public lands of the United States. Congress, as early as
May 18, 1796, recognized this right by enacting

That all navigable rivers within the
territory to be disposed of by virtue of
this Act, shall be deemed to be and remain
public highways and that in all cases
where the opposite banks of any stream
not navigable shall belong to different
persons, the stream and the bed thereof
shall become common to both.

Act of May 18, 1796, 1 Stat. 468.

The above Act applied to lands in the Northwest
Territory. Later Congress enacted what is now Revised
Statutes, Sec. 2476, where the rule is extended to all
public lands.

As non-riparian settlers in California and
elsewhere in the West had for a number of years
appropriated the public waters of the United States,
regardless of the riparian proprietary rights of the
United States, and vast mining and agricultural
interests were dependent thereon, Congress gave relief
by passing the Mining and Water Act of July 26, 1866
(14 Stat. 451). This Act ratified and validated prior
appropriations and provided a method by which such
rights could in the future be acquired from the United
States. Sec. 9 of that Act provides:



9aa

That whenever by priority of
possession, rights to the use of water for
mining, agriculture, manufacturing or
other purposes, have vested and accrued,
and the same are recognized and
acknowledged by the local customs, laws
and decisions of courts, the possessors and
owners of such vested rights shall be
maintained and protected in the same ***

Act of July 26, 1866, Sec. 9 (14 Stat.

451)

Section 17 of the Act of 1870, amends and
interprets Section 9 of the Act of 1866, as follows:

*** and all patents granted, or
preemption of homesteads allowed, shall
be subject to any vested and accrued
water rights, or rights to ditches and
reservoirs used in connection with such
water rights as may be acquired under or
recognized by the ninth section of the Act
of which this Act is amendatory ***

Act of July 9, 1870, Sec. 17 (16 Stat.

217)

Without citing the numerous court decisions
which discuss the meaning of this Act, it is sufficient to
state that Congress thereby provided the way by which
persons ghould in the future acquire the right and title
to use the unappropriated waters of the United States
flowing upon its public lands. The Act is prospective in
its operation.

Jacob v. Lorenz, 98 Calif. 332, 335-6.
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Beaver Brook Co. v. St. Vrain, 6 Colo.
App. 130, 138.

By the Act of 1866, Congress made the State its
agent by requiring compliance with “local customs, laws
and the decisions of courts” before the individual could
acquire a right and title to the Government’s
unappropriated waters. The United States have never
granted its waters to any State. The unappropriated
waters, or the waters that have not been granted by
the United States still belong to the United States.

The waters in question were a part
of an innavgable stream, the title to which
was never acquired by any State, but
remained in the Federal Government.

Anderson v. Bagsman, 140 Fed. 14,

20.

The water in an innavigable stream
flowing over the public domain is a part
thereof, and the national Government can
sell or grant the same, or the use thereof,
separate from the rest of the estate under
such conditions as may seem to it proper.

Howell v. Johnson, 89 Fed. 556,

5568.

As the United States then owns
the waters which are incident to its lands,
it dispose of them separate from its lands
if it chooses.

Jruse v. McCauley, 96 Fed. 369,

374,
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It was apparent to Congress, and
indeed to everyone, that neither the local
customs nor State laws nor decisions of
State courts could vest the title to public
land and waters in private individuals
without the sanction of the owner, viz: the
United States.

Benton v. Johncox, 17 Wash, 277,

289.

It will be noted that the Act of 1866 refers
principally to mining, and that the same provisions are
inserted in that Act regarding compliance with local
customs, laws and the decisions of courts before mining
rights could be acquired. The Supreme Court held in a
well-considered case that the provisions of the mining
law, which are similar to the provisions in Sec. 9
concerning water rights, made in effect the states and
Territories the agents of the United States to enact and
enforce local rules under which, within the limits fixed
by Congress, these mineral rights must be acquired and
enjoyed. The same rule applies to the water provisions
of the Act of 1866. The State acts as the agent of the
United States.

Butte City Water Co. v. Baker, 196 U.S.
119,126

It will be noticed that the Act of 1866 provides
for the issue of a patent by the United States for the
mining claim, if the locator desires a patent; or the
locator can hold the claim under possessory rights. No
provision is made for the issuance of a patent for a
water right. Congress evidently thought it wiser to
grant a possessory right to the use of the water so long
as the claimant complied with “local customs, laws and
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decisions of courts”. The Act of 1866 is the claimant’s
title deed to water. The grant is in the Act itself, the
highest kind of a patent.

A water right can, therefore, be
acquired only by the grant, express or
implied, of the owner of the lands and
water., The  right acquired by
appropriation and use of the water on the
public domain is founded on the grant
from the United States as the owner of
the land and water. Such grant has been
made by Congress.

Smith v. Denniff, 24 Mont. 20, 21.

Union Co. v. Ferrig, 2 Sawyer 176,

184.

In appropriation States the United States still
holds its undisposed of waters as a riparian proprietor
regardless of State laws. The Supreme Court says:

Although this power of changing
the common law rule as to the streams
within is domain undoubtedly belongs to
each state, yet two limitations must be
recognized: First, that in the absence of
specific authority from Congress, a State
cannot by its legislation destroy the right
of the United States, as the owner of
lands bordering on streams, to the
continued flow of its waters so far at least
as may be necessary for the beneficial
uses of the Government property***

U.S. v. Rio Grande Irr. Co., 174
U.S. 690, 703.
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Gutierrez v. Albuqueque Co., 188
U.S. 545, 554.

INDIAN RESERVATIONS.

By the establishment of an Indian Reservation
the United States, as the owner of the unappropriated
waters in the adjacent non-navigable streams, reserves
from further appropriation so much of such waters as
will in the future be needed for the lands of the
reservation.

The power of the Government to
reserve the waters and exempt them from
appropriation under the State laws is not
denied and could not be. United States v.
Rio Grande Diteh & Irrigation Co., 174
U.S. 690, 702; United States v. Winans,
198 U.S. 371. That the Government did
reserve them we have decided, and for a
use which would be necessarily continued
through years.

Winters v. U.S., 207 U.S. 564, 577.

The Federal decisions on the water
rights of the United States for the Indian
reservations are the following:

1901. U.S. v. Morrison, 203 Fed.
364 (Colo.)

1906. Winters v. U.S., 143 Fed. 740
(Mont.)

1906. Winters v. U.S,, 148 Fed. 684
(Mont.)

1907. U.S. v. Conrad, 156 Fed. 123
(Mont.)
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1908. Winters v. U.S,, 207 U.S. 564

(Mont.)

1908. Conrad v. U.S., 161 Fed. 829
(Mont.)

1918. U.S. v. Wightman, 230 Fed.
277 (Ariz.)

1922, Skeem v. U.S. 273 Fed. 93
(Idaho)

1926. U.S. v, Parkins, 18 F' (2d) 642
(Wyo.)

1928. U.S. v. Hibner, 27 F (2d) 909
(Idaho)

U. S. District Judge Hallett of
Colorado held in 1901:

The Acts of Congress and of the
State Assembly relating to appropriation
of Water for irrigating lands were made
for and are applicable only to cases arising
between citizens. They have no
application whatever to the case in which
water is appropriated to a public use by
the Government in the exercise of its
sovereign authority over the Indian
tribes.

U.S. v. Morrison, 203 Fed. 364, 366.
RECLAMATION PROJECTS.
Act of July 2,1902 (32 Stat. 388).

The same rights and powers of the Unites, upon
which the Winters case is based, apply to the
reservation of waters for the Government’s reclamation
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projects. It seems that only one case is found in the
printed reports of Federal decisions which announces
the rule above stated as applicable to the Government’s
reclamation projects. This was one of Mr. B. E.
Stoutemyer’s early cases decided in 1910. That opinion
is by the United States Circuit Court of Appeals, 9®
Circuit. It says:

That the United States may, where
the circumstances and conditions require
it, reserve the waters of a river flowing
through its public lands for a particular
beneficial purpose, was held by this court
in Winters v. United States, 143 Fed. 740,
and 148 Fed. 684. This decision was
affirmed by the Supreme Court of the
United States in Winters v. United
States, 207 U.S. 564, 577, where the Court
said:

“The power of the Government to
reserve the waters and exempt them from
appropriation under the State laws is not
denied and could not be. United States v.
Rio Grande Dam & Irrigation Co., 174
U.S. 690, 702; U.S. v. Winans, 198 U.S.
371.”

To the same effect was the decision
of this Court in Conrad Iny. Co. v. U.S.,
161 Fed. 829, 831.

Burley v. U.S., 179 Fed. 1, 12.

It seems that the authorities cited in this
memorandum, relating to the ownership by the United
States of the unapproprated waters in the non-
navigable streams and its power to reserve the same
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for beneficial Governmental purposes, are sufficient to
establish the proprietary and sovereign rights of the
United States. I shall, therefore, not repeat those
decisions here,

Judge Cavender of the State District Court of
Colorado held in 1912 for the Government’s Grand
Valley Project, and again in 1913 for the Government’s
Uncompahgre Project, that the United States owned
the unappropriated waters of the non-navigable
streams in Colorado, and by establishing a reclamation
project had reserved so much of said unappropriated
waters as were needed for the project. Following these
decisions the Attorney General announced his approval
of the doctrine in his Annual Report for 1914, at page
39.

Special Master George F. Talbot of the United
States District Court of Nevada has announced the
same rule. See his Explanatory Report in the case of
U.S. v. Orr Water Ditech Co., Departmental File No.
182979. The decree prepared by him enforcing this
right of the Government has been temporarily enforced
during the past four years by the United States Judge
of Nevada.

Section 8 of the Reclamation Act.

Counsel opposing the Government’s water rights
always rely upon Section 8 of the Reclamation Act as a
relinguishment of the Government’s proprietary and
sovereign rights over its waters and as a mandatory
compliance by the United States at its peril with State
water laws. The pertinent portions of Sec. 8 are as
follows:

Sec. 8 That nothing in this Act
shall be construed as affecting or
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intending to affect or to in any way
interfere with the laws of any State or
territory relating to the control,
appropriation, use or distribution of water
used in irrigation, or any vested right
acquired there under, and the Secretary
of the Interior, in carrying out the
provisions of this Act, shall proceed in
conformity with such laws, and nothing
herein shall in any way affect any right of
any State or of the Federal Government
or of any land owner, appropriator or user
of water in, to, or from any interstate
stream or the waters thereof***,

Act of July 2, 1902, Sec. 8 (52 Stat.
388, 390.)

The first part of Section is a re-affirmance of the
Government’s guaranteed protection of the water
rights recognized and validated by the Act of 1866, and
water rights thereafter to be acquired from the United
States under the provisions of Section 9 of the Act of
1866 by conformity with “the local customs, laws and
decisions of courts.”

The Secretary of the Interior, in carrying out the
provisions of the Reclamation Act is directed to
conform with the State water laws provided that such
conformity shall not in any way affeet any right of the
Federal Government.

There are many proprietary, constitutional and
sovereign rights of the Federal Government that would
be seriously affected by strict conformity with State
water laws and the rules and regulations of States
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Engineers—such as appropriation permits and time
limits for completion of works and application of water.

For illustration, the first requirement of the laws
of most of the appropriation States is that the
prospective user must obtain a permit to “appropriate”
the desired water. An “appropriation” of water means
the taking of the steps required by the “local customs,
laws and the decisions of courts” of the State, by which
the title to the right to use the water—a real property
right—vests from the Federal Government to the
individual—“whereby the appropriator is granted by
the Government the exclusive use of the water.”

Monte Vista v. Centenial Ditch Co., 22
Colo. App. 364, 370.

There is no need that the Government should
appropriate or acquire title to that which it already
owns, viz: the inappropriated waters which, by the
establishment of a reclamation project, the Government
reserves for the uses of its reclamation project.

The Government has not to make a
prior appropriation to enable it to obtain
the use of the waters. It has only to take
that which has been reserved or that
which has never been subject to prior
appropriation upon the public domain. It
has only to come into its own when its
needs may require—the Department of
the Interior being the instrumentality by
which it exercises that right and
privilege—and all persons seeking
appropriations from public streams must
take subject to this paramount right.
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U.S. v. Conrad Inv. Co., 1566 Fed.
123, 129-130.

It was, therefore, unnecessary for
the Government to appropriate the water.
It owned it already. All it had to do as to
take and use it.

Story v. Wolverton, 31 Mont. 346,

353.

Winters v. United States, 143 Fed.
740, 747,

Section 8, in excepting conformity which will
interfere with State rights or with Federal rights or
with interstate stream rights, states these exceptions in
the disjunctive. Separately stating these exceptions, we
have:

1. Nothing herein shall affect any right of
any State.

2. Nothing herein shall affect any right of
the Federal Government.

3. Nothing herein shall affect any right of
any land owner, appropriator, or user of water in, to, or
from any interstate stream, or the waters thereof ****,

The Supreme Court of the United States has
interpreted the language excepting interstate stream
rights.

Congress was solicitous that all
questions respecting interstate streams
thought to be involved in that litigation
(Kans. V. Colo.) should be left to judicial
determination unaffected by the Act,—in
other words, that the matter be left just



20aa
as it was before. The words aptly reflect

that purpose.
Wyo. v. Colo. 259 U.S. 419, 463.

Applying the same interpretation to the
language excepting the rights of the Federal
Government from the conformity provisions of Section
8, the Court undoubtedly would hold that Congress was
solicitous that all questions regarding any rights of the
Federal Government be left just as they were before
the enactment of Section 8; and that the words “nothing
herein shall in any way affect any right of the Federal
Government” would aptly reflect that purpose.

We call attention to the numerous decisions
regarding conformity with State laws as found in the
Conformity Act in Revised Statutes, Sec. 914, and the
Eminent Domain Act, Aug. 1, 1888 (25 Stat. 357).

I call special attention to the decision of Judge
Lewis, now presiding judge for the 10*" Circuit, in the
case of U. S. v. O'Neill, 198 Fed. 677, 682-3, and the
cases cited by him, especially the case of Hills & Co. v.
Hoover, 220 U.S. 329, 336, and the decisions there cited.
These decisions are to the effect that conformity with
State law is not required where any right of the
Federal Government is impaired thereby.

It, therefore, is evident that the conformity
provisions of Section 8 are not mandatory, but merely
directory and modal, provided that such compliance
does not in any way affect any right of the Federal
Government.

In actual practice, the Reclamation Service does
“conform” with State laws in every way possible in
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order to give notice to all of the water requirements of
the Government for its projects.

Respectfully submitted,
(Sgd) Etherlbert Ward
Special Assistant to the Attorney General
Denver, Colorado,
January 22, 1930.
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