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BRIEF OF AMICUS CURIAE CITY OF EL PASO ON THE JOINT
MOTION OF THE COMPACTING STATES TO ENTER CONSENT DECREE

Pursuant to the Special Master’s Order of December 1, 2022, amicus curiae the City of
El Paso (El Paso) submits this Brief on the Joint Motion of the Compacting States to Enter
Consent Decree. El Paso is generally supportive of efforts to settle this litigation and generally
supports the concept of an Effective El Paso Index (EEPI) to measure and determine Rio Grande
Compact compliance; however, it is seriously concerned that the proposed Consent Decree may
adversely impact the City of El Paso, depriving it of contractual rights and a critically needed
water supply.

I. INTRODUCTION AND BACKGROUND

El Paso supplies water to approximately 750,000 people in the City and County of El
Paso, Texas. In doing so, it works to maximize its surface water supply from the Rio Grande and
minimize its reliance upon non-renewable groundwater resources. When surface water is
available, El Paso Water Utilities Public Service Board (El Paso Water) is able to supply roughly
one-half of its total demand from surface water, using groundwater primarily during the non-
irrigation season (when Rio Grande Project water is unavailable to the City) and to supply areas
to which treated surface water cannot be delivered at this time.

El Paso’s surface water supply is purchased from El Paso County Water Improvement
District No.1 (EPCWID) and the United States acting through the Bureau of Reclamation
(USBR) pursuant to “conversion contracts” authorized under federal reclamation law and
particularly the Act of February 25, 1920 (also referred to as the “Miscellaneous Purposes Act”),
43 U.S.C. § 521, which provides for conversion of Rio Grande Project water from irrigation to
miscellaneous purposes (including municipal use) and uses other than irrigation. El Paso has a
series of such conversion contracts with EPCWID and USBR, dating back to the 1940’s,
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generally authorizing El Paso to receive water originally intended for irrigation of certain
EPCWID acreage. Through lease or purchase El Paso has acquired rights to use the irrigation
allotment from that acreage, now within the city limits, for municipal purposes.

The largest single conversion contract is El Paso’s 2001 Rio Grande Project
Implementing Third-Party Contract with EPCWID and USBR for up to 28,116 acre-feet of
surface water per year, as originally adopted (2001 Contract).! The vast majority of this water
comes from what the 2001 Contract refers to as the American Canal Extension (ACE)
conservation credit.”

Deliveries under the 2001 Contract and El Paso’s other conversion contracts are
absolutely essential to El Paso’s efforts to shift as much of its demand as possible away from
groundwater. Since 2008 El Paso Water has received deliveries cumulatively totaling 275,360
acre-feet of water under the 2001 Contract. During that same time El Paso Water has paid
EPCWID $ 45,610,574 for this water.? The 2001 Contract and the other conversion contracts are
essential to El Paso Water’s ability to supply customer demands and preserve long term supplies.

Likewise, they are an essential source of income for EPCWID.

!'The 2001 Contract has been admitted into the trial record as Trial Exhibit US-116, a copy of which is
attached as Exhibit B to John Balliew’s Declaration, attached hereto and incorporated as Exhibit 1. The
original contract authorized El Paso to receive the irrigation water supply on 1000 acres of land; it was
amended in 2010 to authorize the City receiving up to 4.0 acre-feet per acre, on an additional 250 acres.
Other water supplied under the 2001 Contract is attributable to the ACE conservation credit and credits
for El Paso Water’s discharge of usable sewage effluent into EPCWID’s system.

2 The ACE conservation credit is for water, in Texas, that would have been lost to evapotranspiration and
seepage, but which is conserved by the ACE Project. It is estimated that up to 29,932 acre-feet per year
can be conserved by the ACE Project. 2001 Contract at pp.47-48 of 74. This source of water accounts for
the majority of deliveries to El Paso under the 2001 Contract.

3 See Balliew Declaration at 9 7.



Neither the proposed Consent Decree nor its appendices expressly address elimination of
or reduction of deliveries under any of El Paso’s conversion contracts, and El Paso believes that
elimination of these credits provided under the 2001 Contract and reduction of deliveries to El
Paso were not intended by the Compacting States. However, the Declaration of Margaret Barroll,
Ph.D. included as part of the Compacting States’ filing in support of their proposed Consent
Decree interprets this issue in a way that negatively impacts El Paso, who does not want to waive
any rights by not addressing this concern at this juncture.*

At paragraph 40(c) Dr. Barroll states that the American Canal Extension Credit and the
credit for usable sewage effluent from El Paso’s Haskell Street wastewater treatment plant have
“become superfluous and should be eliminated.” Similarly, at paragraph 40(b) Dr. Barroll states
that “[m]oving the charge point to the El Paso Gage . . . . resolves New Mexico’s First
Counterclaim regarding unauthorized depletions in Texas, and New Mexico’s Seventh
Counterclaim regarding violations of the Miscellaneous Purposes Act.” Presumably Dr. Barroll
also bases this statement regarding resolution of New Mexico counterclaims upon her conclusion
that “all Project accounting charges and credits associated with Texas actions downstream of the
El Paso Gage would become superfluous and should be eliminated.” (/d. q 40(c)).

If the proposed Consent Decree operates, as suggested by Dr. Barroll, to impair El Paso’s
rights under any of its conversion contracts, El Paso believes that under applicable authorities,
discussed below, the proposed Consent Decree should be limited to avoid impairing El Paso’s
contractual rights. However, El Paso submits, as discussed below, that a better reading of the

proposed Consent Decree is that it does not address or compel reduction of El Paso’s rights to

4 See Compacting States” Compendium of Exhibits, Exhibit 6, Declaration of Margaret Barroll, Ph.D. in
Support of Joint Motion of the State of Texas, State of New Mexico, and State of Colorado to Enter
Consent Decree Supporting the Rio Grande Compact (Barroll Declaration).
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purchase water under any of its conversion contracts. Further, El Paso invites the Compacting
States to respond specifically to this issue, stating whether their intent in drafting the proposed
Consent Decree includes reduction or elimination of El Paso’s rights under its conversion
contracts.
II. ARGUMENT AND AUTHORITIES

As recognized by both New Mexico and Colorado during the most recent status
conference, U.S. v. Oregon, 913 F.2d 576, 580 (9™ Cir. 1990) provides a good statement of the
applicable standards for approval of a proposed settlement order or consent decree: The consent
decree must at least be fundamentally fair, adequate and reasonable. It requires the consent of all
parties whose legal rights would be adversely affected by the decree. U.S. v. City of Haileah, 140
F.3d 968 (11" Cir. 1998). “Fairness” includes both procedural and substantive fairness. U.S. v.
Chevron USA, Inc., 380 F. Supp. 2d 1104 (N.D. Cal. 2005). Further, the consent decree must not
violate the Constitution, a statute or other authority and should be consistent with objectives of
Congress. City of Bangor v. Citizens Commun. Co., 532 F.3d 70 (1** Cir. 2008). Nor may it
impair contractual rights without a hearing. U.S. v. City of Miami, 664 F.2d 436, 447 (5™ Cir.
1981) (“A party potentially prejudiced by a decree has a right to a judicial determination of the
merits of his objection. The party is prejudiced if the decree would alter its contractual rights . . .
7).

A consent decree that impacts the interests of the public or third parties imposes a
heightened responsibility on the Court to protect such interests. U.S. v. Oregon, 913 F.2d at 580.
This requirement is intended to protect third parties who did not participate in negotiation of the

compromise. /d.; see also U.S. v. City of Miami, 664 F.2d at 442 (“parts of the decree do affect



the third party who did not consent to it, and these parts cannot properly be included in a valid
consent decree.”).

El Paso submits that if the Barroll Declaration is correct and El Paso loses much or all of
its existing rights to receive water under the conversion contracts, its rights have been destroyed
by the proposed Consent Decree, contrary to the standard announced by U.S. v. Oregon. El Paso
has not consented to destruction of its rights, as required by City of Haileah and City of Miami.
Fairness would not be accorded the City because it was both excluded from the ultimate
settlement negotiations that produced the proposed Consent Decree and not advised that its water
supply received under contract rights could be impacted. Until the Compacting States’ filing of
the Joint Motion for Entry of Consent Decree, including the Barroll Declaration, El Paso was
completely uninformed of this potential impact.’

El Paso believes on several grounds, however, that Dr. Barroll’s statement that the ACE
credit and the effluent credit become superfluous and should be eliminated is incorrect. First, no
other part of the proposed Consent Decree or its appendices makes a similar statement; only Dr.
Barroll appears to advance this conclusion. Second, it makes no logical sense. The ACE credit
(water salvaged by conservation) and the effluent return credit (water added by El Paso Water
discharges) are both based on sources of water already in Texas, below the El Paso Gage.
Recognition of these credits has no impact whatsoever on New Mexico’s delivery obligations
under the Consent Decree’s EEPI. Finally, the fact that El Paso was never notified of its possible
loss of contractual rights is evidence that the negotiating parties never intended to eliminate El

Paso’s rights to these credits.

5 Balliew Declaration at Y 9.



El Paso is not opposed to entry of the proposed Consent Decree if by order of the Special
Master or some other appropriate means, it can be clarified that the proposed Consent Decree
does not invalidate or reduce El Paso’s rights to receive water under any of its conversion
contracts. Failing such a determination, El Paso requests the opportunity to provide evidence that
Dr. Barroll’s conclusion is incorrect and that the proposed Consent Decree does not deprive El
Paso of its rights under the conversion contracts.

III. CONCLUSION

El Paso generally supports the Compacting States’ efforts to settle this litigation through
negotiation and believes the EEPI is a reasonable approach. El Paso requests that the
Compacting States in their joint reply to this brief indicate their intent as to whether or not the
proposed Consent Decree impacts El Paso’s rights to receive water under the 2001 Contract or
any of its conversion contracts. Failing such a response in the reply of the Compacting States, El
Paso requests that the Special Master address this issue in any order approving or recommending
the proposed Consent Decree, and rule that the Consent Decree does not eliminate or reduce El
Paso’s rights to receive water under the conversion contracts. Failing that, El Paso requests an

evidentiary hearing on the issue.

Respectfully submitted,

/s/ Douglas G. Caroom

DouGLAS G. CAROOM

Counsel of Record

SUSAN M. MAXWELL

BICKERSTAFF HEATH DELGADO ACOSTA LLP
3711 S. MoPac Expressway

Building One, Suite 300

Austin, Texas 78746

(512) 472-8021

dcaroom(@bickerstaff.com
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EXHIBIT 1

DECLARATION OF JOHN E. BALLIEW, P.E.

. My name is John E. Balliew. I am over the age of 18 and fully qualified to make this
declaration. Matters stated below are based upon my personal knowledge.

- A true and correct copy of my current resume is attached hereto as Exhibit A. As it indicates,
I am a professional engineer, have worked for El Paso Water Utilities Public Service Board
(“El Paso Water”) since 1983, and served as El Paso Water President and CEQ for the last
ten years.

. I am thoroughly familiar with El Paso Water’s water supply operations, including its sources
of surface and groundwater.

- Attached hereto as Exhibit B is a true and correct copy of the City of El Paso’s Rio Grande

Project Implementing Third-Party Contract, with El Paso County Water Improvement
District No. 1 (EPCWID) and the United States of America Department of the Interior
Bureau of Reclamation (USBR), executed in 2001 (the “2001 Contract™).

. The 2001 Contract, as originally adopted, beginning in 2002 entitles El Paso Water to receive
up to 28,116 acre-feet of surface water per year, as determined by the EPCWID Board of
Directors. (See Exh. B, § 7A(1)). The contract allows El Paso Water to purchase water
salvaged by the American Canal Extension (ACE) Project and also to obtain a credit for
usable sewage effluent discharged into EPCWID’s system.

. According to the engineer’s report attached as Exhibit D to the 2001 Contract, much of the
water available under the 2001 Contract comes from the ACE conservation credit, which
reflects water salvaged in Texas primarily due to reduced seepage and evapotranspiration
losses attributable to the ACE Project. (Exh. B, Exh. D, at p. 47 of 74). It is estimated that the
ACE Project salvages up to almost 30,000 acre-feet per year, of which up to 21,883 acre-feet
per year can be made available to El Paso Water under the 2001 Contract. (/d. at p. 48 of 74
and p. 59 of 74). El Paso Water has had an equitable interest in water salvaged by the ACE
Project since it paid EPCWID $5 million to fund payment of the local share of that Project.

. During the last fifteen years, from 2008-2022, El Paso Water has received under the 2001
Contract 275,360 acre-feet of water from EPCWID. For this water El Paso Water has paid
EPCWID $ 45,610,704. The 2001 Contract and all the other conversion contracts are
essential to El Paso Water’s ability to supply customer demands and preserve long term
supplies.

. Water received under the conversion contracts is absolutely essential to El Paso Water and its
efforts to supply water to its roughly 750,000 customers within the City of El Paso and El
Paso County. It is El Paso Water’s strategy to rely on as much surface water as possible and
conserve underground water to the maximum extent possible. The 2001 Contract is the

1
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EXHIBIT 1

largest single source of this surface water, making up roughly one-third of the City’s total
surface water supply in non-drought years.

While El Paso Water was not directly involved in the parties’ settlement negotiations, it
stayed involved and informed of the progress of negotiations to the extent possible. El Paso
Water was never advised that the Compacting States’ proposed settlement would affect its
rights to receive water under its conversion contracts. For this reason I was extremely
concerned when I reviewed the Margaret Barroll declaration that accompanied the proposed
Consent Decree. Dr. Barroll’s Declaration, at Paragraph 40(c), states the ACE conservation
credit and the credit for usable sewage effluent are “superfluous and should be eliminated.”

El Paso Water disagrees with Dr. Barroll's statements and believes that even if the proposed
Consent Decree is adopted, the ACE conservation credit continues to be an important and
significant source of surface water for El Paso in accordance with the 2001 Contract. If this is
not the case, and no replacement surface water supply is made available, I will be seriously
opposed to the Consent Decree.

I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.

qm
Executed thiszi day of January, 2023 in El Paso, Texas.

John E, Balliew, P.E.
President and CEOQ, El Paso Water



Exhibit A

John E. Balliew, P.E.
El Paso Water
1154 Hawkins Blvd.
El Paso, Texas 79925
915.594.5595

Education B.S. Chemical Engineering
Texas A&M University, 1982

Career Highlights

President — El Paso Water Utilities Public Service Board
01/10/2013 — Present

> Manage operation of a complex water, wastewater, reclaimed water and
stormwater utility for a service area population of approximately 800,000

Vice President — Operations and Technical Services
El Paso Water Utilities Public Service Board
12/03/07 — 01/01/13

> Manage operation of six water treatment plants, 150 wells, numerous pump
stations and reservoirs along with three wastewater treatment plants and one water
reclamation plant.

> Conducted numerous Operational Site Visits in conjunction with the
Department of Homeland Security as a follow up to the Vulnerability Assessment

> Manage the operation and maintenance of a stormwater system consisting of
108 channels, 41 drains, 277 ponds, 23 large dams and 16 pump stations.

> Manage the construction of approximately $128 million of capital facilities
each year.
> Manage a staff of 594 dedicated public servants.

> Manage $125 million in O&M expenses.

Water Systems Division Manager
El Paso Water Utilities Public Service Board
08/01/01 — 12/03/07

> Conducted the first Vulnerability Assessment for ElI Paso Water Utilities
and hired the first full-time Security Manager
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> Manage operation of six water treatment plants, approximately 150 wells —
The challenge of managing the operation of two surface water treatment plants which must
run at full capacity for 210 days per year and which conduct all preventive maintenance
during the remaining 155 days is daunting. Determining what corrective maintenance must
unavoidably be done during the operational period is a skill developed by working directly
at the plant.

> Operation of one of the most complex storage, transmission and distribution
systems - There are few more complex water systems in the country. Our system of 56
pressure planes including 34 intermediates is very complex. Management of a complex
water system requires many years of direct experience. The ability to move water when
primary routes are disrupted by main breaks or other outages is a skill that develops over
time. Furthermore, system knowledge is critical to controlling CIP expenditures to
eliminate unnecessary construction and to defer what construction can be deferred.

> Manage the construction of approximately $20 million of capital facilities
each year - Although there are many people involved in the CIP, someone must determine
what problems and opportunities exist initially. 1 have played a key roll in early
identification of key issues. For example, | followed the arsenic regulatory development
process for many years and participated in key work to shape the final form of the
regulation to directly lower the CIP expended by EPWU. Thus, my influence over the CIP
is much greater than the actual dollar amount of projects directly managed.

> Manage a staff of 224 employees - EPWU has a core of the most dedicated
workers employed anywhere. It has been my pleasure to assist them in improving their lives
through continuing education, obtaining “A” level certifications, assisting their families
obtain scholarships and funding for their children’s education.

> Manage pilot plant operations for arsenic and desalination facilities -
Treatment plants get designed based on pilot plant testing. I directly ran pilot testing for the
Jonathan W. Rogers plant, the four arsenic plants and the Kay Bailey Hutchison
desalination facility. Good pilot plants make good plant designs. Good pilot plants also
make for cost-effective CIP.

> Manage $34.5 million in O&M expenses - Management of O&M expenses is
very difficult in an organization that values getting the job done. This includes balancing
many priorities to maintain customer satisfaction.

> Participated in the Public Working Group process for seven years - The
development of the PWG to steer EPWU has been effective and rewarding. Obtaining the
backing of key individuals improves the successful outcome of many projects. This requires
being able to get along well with an assortment of difficult people.

> Developed and managed the programs to reduce unbilled water from 14 to
8% - | conducted a pilot test of the Permalog system and developed an analysis of the
systems effectiveness. | overcame intense internal opposition to the system and successfully
implemented the program which has saved 6 MGD of water. | also conducted the first pipe
internal acoustic leak monitoring for large diameter mains. | conducted the first
electromagnetic condition assessment of steel cylinder concrete pipe. | pilot tested the
Smart-ball leak detection system, only the second water system pilot test in the nation.
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> Oversee design of all water facilities to ensure compliance with TCEQ

regulations - Maintaining a good relationship with TCEQ is key to a successful and cost-
effective operation. Although there is black and white in the regulatory arena, there is a
considerable amount of grey that requires relationship to sort through without
confrontation.

Environmental Compliance Manager
El Paso Water Utilities Public Service Board
04/27/92 - 07/31/01

VVVYV VYV 'V

Analyzed proposed and recently enacted environmental legislation for impact on water
and wastewater treatment processes

Manage a staff of 36 employees including 25 professionals

Conducted research on various chemicals to determine their affects on treatment plant
effluent toxicity

Applied for and obtained EPA NPDES wastewater discharge permits

Represented El Paso Water Utilities at public hearings

Managed Citizen’s Advisory Committees for various projects

Managed the EPWU laboratory

Planning and Development Manager
El Paso Water Utilities Public Service Board
01/14/91 - 04/27/92

>
>

>

>

>

Managed all technical aspects of the Water Resources 50 Year Master Plan

Testified before the Texas Natural Resources Conservation Commission regarding
proposed legislation

Developed and implemented staffing re-organization for laboratory and inspector
personnel

Developed numerous water reclamation, wastewater and water treatment feasibility
and treatment studies

Developed public information brochures and conducted public information programs

Chemical Engineering Associate and other positions
El Paso Water Utilities Public Service Board
04/04/83 - 01/14/91

VV VVVVVYY

Awards

Supervised daily operations, maintenance, and quality control of a laboratory

Designed and installed distributed process control instrumentation systems

Designed a heat exchange system for ozone generators with closed loop cooling

Served as a staff engineer to the water distribution division

Designed pumping, storage and other water distribution facilities for critical areas
Analyzed pumping stations and reservoir operations for compliance with TNRCC
standards

Designed and installed distributed process control and instrumentation systems
Optimized treatment systems at a 40 MGD potable water treatment

El Paso Engineering of the Year 2012
El Paso Young Engineer of the Year 1992

Organizations

El Paso Community Foundation, Board Member- 2022 to Present
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US-116
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