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MOTION

COMES NOW the State of New Mexico (“New Mexico”) and respectfully moves in limine
to limit the scope of Texas expert Dr. Robert J. Brandes’ testimony to his previously disclosed
opinions under Rules 26 and 37 of the Federal Rules of Civil Procedure.

GROUNDS FOR THE MOTION

In contravention of Federal Rule of Civil Procedure 26 and the Case Management Plan
(“CMP”), Texas seeks to expand Dr. Brandes’ testimony into the following new areas that Texas
never previously disclosed.:

(1) “[T]he New Mexico modeling’s failure to demonstrate impacts on New
Mexico from any operations by irrigators or municipal providers in Texas.”
See Exhibit A, State of Texas’s Witness List Pursuant to Section III of the
April 9, 2021 Trial Management Order at 4 (June 30, 2021) (“Texas
Witness List”) (excerpt);

(2) The work performed by Texas’s expert Mr. Shane Coors. See Exhibit B,
Declaration of Robert J. Brandes at 5-7 (Dec. 22, 2020) (“Brandes
December Declaration”); and

(3) The 2008 Operating Agreement. Id. at 10.

New Mexico previously filed a Motion to Strike these opinions as expressed in the Brandes
December Declaration, and that motion is pending. See New Mexico Objections to and Motion to

Strike Texas’s Late-Filed Expert Opinions (Feb. 12, 2021) (“NM Motion to Strike™) [Dkt. 476].

Now, Texas is again attempting to expand Dr. Brandes’s testimony through its Witness List.

Allowing Dr. Brandes to offer trial testimony into undisclosed subject matter in contravention
of the CMP and Federal Rules of Civil Procedure is not substantially justified or harmless.
Therefore, the scope of Dr. Brandes’ testimony at trial must be limited to the areas disclosed in his
expert reports and deposition testimony. In addition, the Special Master should preclude Texas from
introducing as a trial exhibit portions of Dr. Brandes’s December Declaration containing these new

opinions.



BACKGROUND

The CMP as adopted and amended in this case set deadlines for the disclosure of Texas’s
expert reports and any final supplemental reports or disclosures:
May 31, 2019: Texas’s expert reports and disclosures;

December 30, 2019: Texas’s rebuttal expert reports and disclosures; and
September 30, 2020: Final supplemental expert reports and disclosures, and amendments.

. No party objected to this schedule. Order of the Special Master (Aug. 28, 2020); Order and
Amendment to Trial Management Schedule (Sep. 29, 2020). The CMP establishes that
backup data and documents must be provided with each expert disclosure. CMP, § 6.2.2.

In May of 2019, Texas made its expert disclosures, including an expert report by Dr. Brandes.
Exhibit C, Expert Report of Robert J. Brandes (May 31, 2019) (“Brandes Expert Report”)
(cover page and table of contents). In his expert report, Dr. Brandes offered opinions relating
to the Project, Project water budgets, historical trends in flows in the Rio Grande, Project
water deliveries, and historical Project operations. Id. at ii. New Mexico deposed Dr.
Brandes on the contents of his expert report in September of 2019.

In October of 2019, New Mexico disclosed its expert reports, including its disclosure of New
Mexico’s hydrologic model—the Integrated Lower Rio Grande Model (“Integrated
Model”—which is central to New Mexico’s position on the hydrology of the Lower Rio
Grande basin and Rio Grande Project operations.

Texas filed its rebuttal expert reports on December 30, 2019, but did not file a rebuttal report
for Dr. Brandes.

. With its December 2019 rebuttal expert disclosures, Texas also disclosed Mr. Shane Coors.

Mr. Coors was the sole Texas expert who analyzed New Mexico’s Integrated Model.



7. Discovery closed on August 31, 2020. Order of the Special Master (May 5, 2020). Final
supplemental expert reports and disclosures were due by September 30, 2020. Order and
Amendment to Trial Management Schedule (Sep. 29, 2020).

8. In support of its summary judgment briefing in December of 2020, Texas filed a declaration
from Dr. Brandes (“December Declaration”), where Dr. Brandes presented opinions and
analysis, for the first time, on New Mexico’s Integrated Model, on the amount of water New
Mexico has received under the 2008 Operating Agreement, and on the data and analysis
disclosed by Texas’s expert Mr. Coors. New Mexico documented these untimely new
opinions in the NM Motion to Strike [Dkt. 476]. That Motion is currently pending.

9. On June 30, 2021, Texas exchanged its Witness List, identifying each percipient and expert
witness that Texas will or may call to testify at trial. Texas Witness List. The summary of
Dr. Brandes’s testimony in the Texas Witness List states that he will offer opinions on “New
Mexico modeling’s failure to demonstrate impacts on New Mexico from any operations by
irrigators or municipal providers in Texas.” Id. at 4. This is in addition to the new opinions
Dr. Brandes offered in his December Declaration on the 2008 Operating Agreement and Mr.
Coors’s analysis.

LEGAL STANDARD

A party may use a motion in limine to exclude inadmissible or prejudicial evidence before it
is actually introduced at trial. See Luce v. United States, 469 U.S. 38, 40 n.2 (1984). “[A] motion
in limine is an important tool available to the trial judge to ensure the expeditious and evenhanded
management of the trial proceedings.” Jonasson v. Lutheran Child and Family Services, 115 F.3d
436, 440 (7th Cir. 1997).

Rule 26 requires that a party’s expert witness disclose, in a written report, “a complete

statement of all opinions the witness will express™ at trial, and the basis and reasons for them. Fed.
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R. Civ. P. 26(a)(2)(B)(1). Rule 26 further provides that these disclosures be made at the times
directed by the court. See Fed. R. Civ. P. 26(a)(2)(D). The purpose of these requirements “is to
provide ‘information regarding expert testimony sufficiently in advance of trial [so] that opposing
parties have a reasonable opportunity to prepare for effective cross examination and perhaps
arrange for expert testimony from other witnesses.’” Yates-Williams v. Nihum, 268 F.R.D. 566, 570
(S.D. Tex. 2010). (quoting Fed. R. Civ. P. 26 Committee Note (1993 Amendments)).

Rule 37 provides that if a party fails to provide the information required by Rule 26(a),
“the party is not allowed to use that information or witness to supply evidence on a motion, at a
hearing, or at a trial, unless the failure was substantially justified or harmless.” Fed. R. Civ. P.
37(c)(1); see also Yates-Williams, 268 F.R.D. at 570 (“[w]hen a party fails to comply with the
requirements of Rule 26, the court may exclude the witness or report as evidence at trial, at a hearing,
or on a motion, and may ‘impose other appropriate sanctions.’”’) (quoting Fed. R. Civ. P. 37(c)(1)).
“[E]xperts are not free to ... continually supplement their opinions. If that were the case, there would
never be any closure to expert discovery, and parties would need to depose the same expert multiple
times.” Sandata Techs., Inc. v. Infocrossing, Inc., Nos. 05 Civ. 09546(LMM)(THK), 06 Civ.
01896(LMM)(THK), 2007 U.S. Dist. LEXIS 85176 *20 (S.D.N.Y. Nov. 16, 2007).  Failure to
impose the Rule 37 sanction “would create a system where preliminary reports could be followed by
supplementary reports and there would be no finality to expert reports, [which] would surely
circumvent the full disclosure requirement implicit in Rule 26.” Beller ex rel. Beller v. United
States, 221 F.R.D. 689, 695 (D.N.M. 2003); see also Cheung Jacky Chik-Kin v. Axis Surplus Ins.
Co., 2015 U.S. Dist. LEXIS 73519 *3 (N.D. Tex. Jan. 21, 2015).

In evaluating whether a violation of Rule 26 is harmless, the court should consider: (1) the
importance of the evidence; (2) the prejudice to the opposing party of including the evidence; (3) the

possibility for curing such prejudice by granting a continuance; and (4) the explanation for the party’s
4



failure to disclose. Tex. A& M Rsch. Found. v. Magna Transp., Inc., 338 F.3d 394, 402 (5th Cir.
2003). The burden is on the party who failed to disclose the information to prove that such failure
is harmless. Hearing Components, Inc. v. Shure, Inc., 2008 U.S. Dist. LEXIS 121434 *4-5 (E.D.
Tex. Dec. 16,2008).

ARGUMENT

I. Dr. Brandes’ New Opinions Should Be Excluded at Trial.

There is a clear CMP for this case. Discovery closed on August 31, 2020, and final
supplemental expert reports and disclosures were due by September 30, 2020. The only report by
Texas’s retained expert Dr. Brandes was his May 31, 2019 report. New Mexico conducted discovery
on the facts and opinions expressed in that report. Nothing more was heard from Dr. Brandes until
Texas offered new opinions by Dr. Brandes in his December Declaration.

On June 30, 2021 Texas expanded the scope of evidence to be presented at trial by Dr.
Brandes by describing a subject area in the Texas Witness List that had not been previously
disclosed. There is no basis for Dr. Brandes to offer these new expert opinions at trial. In expanding
the scope of Dr. Brandes’ opinions in its Witness List and in Dr. Brandes’s December Declaration,
Texas invites the Special Master to allow Dr. Brandes to offer previously undisclosed and untested
opinions at trial. Such a result would circumvent the provisions of the CMP and would defeat the
purpose of the Federal Rules of Civil Procedure to prevent unfair surprise at trial. The factors for
assessing whether Dr. Brandes’ new opinions should be admissible despite their untimely disclosure
weigh heavily in favor of exclusion.

A. Importance of Dr. Brandes’ New Opinions to Texas.

Texas has introduced Dr. Brandes’ new opinions without explaining their late disclosure or

discussing their importance to Texas’s case. Ostensibly, they have been silently introduced to “fill
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holes” in Texas’s case, United States v. City of New York, 637 F.Supp.2d 77, 107 (E.D.N.Y. 2009),
which is not a justifiable reason to permit the introduction of them at trial. If these opinions were
important to Texas’s case, Texas should have developed and disclosed them in accordance with the
schedule in the CMP.

B. New Mexico Would Be Unfairly Prejudiced at Trial if Dr.
Brandes Offered These New Opinions.

Allowing Dr. Brandes to offer new opinions at trial well outside the scope of his previously
disclosed opinions would be highly prejudicial to New Mexico. Expert rebuttal disclosures from
Texas were due a year-and-a-half ago, on December 30, 2019. This case has involved extensive
expert discovery, with Texas, New Mexico, and the United States each disclosing numerous experts
and numerous experts’ reports and those experts being the subject of numerous depositions. Now,
this case has moved well past the discovery phase towards trial of many complex factual and
technical issues. See e.g., Greenwood v. Henkel, 2009 WL 8711142, at *4 (W.D. Okla. 2009) (stating
that once a case has moved past discovery to the adjudicatory stage, “litigants are entitled to assume
that ... they are not going to be subjected to the delay and expense which result from another trip
through the discovery stage”). Allowing Texas to expand the scope of Dr. Brandes’ expert opinions
at this late date severely hampers New Mexico’s ability to prepare for trial. When Texas filed its
initial and rebuttal expert disclosures in May and December of 2019, New Mexico was “entitled to a
complete disclosure of all opinions—not a sneak preview of a moving target.” Mariscal v. Graco,
Inc., 52 F.Supp.3d 973, 983 (N.D. Cal. 2014) (emphasis added). Texas is not allowed to “sandbag
[its] opponent with claims and issues that should have been included in the expert witness’ report.”
1d.

C. Trial Is Nearly Here; A Cure by Continuance Is Not Possible.

There is no time for a continuance in the current case schedule, and Texas should not be

6



rewarded for its untimely disclosures. See Morritt v. Stryker Corp., 2011 U.S. Dist. LEXIS 98218
at *24 (E.D.N.Y. Sep. 1, 2011) (“[TThe fact that discovery is closed and this case has been pending
for over four years weighs strongly against the possibility of a continuance.”) (internal quotation
omitted). With trial in eight (8) short weeks, New Mexico should not be forced to guess at Dr.
Brandes’ undisclosed opinions or divert its limited resources to conduct additional discovery.

D. Texas Offers No Explanation for Its Late Disclosure.

Texas has offered no explanation for its late attempt to expand the scope of Dr. Brandes’
testimony. The topics for which Texas now offers new opinions from Dr. Brandes have been known
to Texas for more than a year-and-a-half. The only reasonable inference is that Texas offers these
new opinions to impermissibly fill a gap in its previous expert reports it must have been aware of
since at least October 31, 2019. See Advanced Analytics, Inc. v. Citigroup Global Mkts., Inc., 301
F.R.D. 47,51 (S.D.N.Y. 2014) (precluding an expert declaration containing new opinions, not within
the scope of the expert’s “prior submissions” that was “based entirely on materials that have been in
[the party’s] possession for well over a year”) (internal quotations and citations omitted). Texas
should not be allowed to shore up its case deficiencies at this late date with “hail Mary” expert
opinions in violation of the case management deadlines and at the expense of New Mexico.

CONCLUSION

For the foregoing reasons, New Mexico requests that the Special Master limit the scope of
Dr. Brandes’ trial testimony to his previously disclosed opinions as set forth in his May 31, 2019
Expert Report, and his September 24-25, 2019 deposition. Specifically, Dr. Brandes’s proposed
opinions concerning (1) “the New Mexico modeling’s failure to demonstrate impacts on New
Mexico from any operations by irrigators or municipal providers in Texas,” as expressed on page

four in the Texas Witness List; and (2) the work performed by Texas’s expert Mr. Shane Coors and
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(3) the 2008 Operating Agreement, both as expressed in Dr. Brandes’ December Declaration, ' should

be excluded from trial. Additionally, New Mexico requests that the Special Master enter an order

precluding Texas from introducing at trial these portions of Dr. Brandes’s December Declaration

that contain new opinions.
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Will-Call Witness

Category/Party

General Summary of Testimony

technical perspective; the purpose, history
and/or operation of contracts by and between the
United States, EP1, and/or EBID and
communications regarding the same; the
management and administration of the Compact
within the Districts, including issues related to
Project deliveries, Project accounting, surface
water flows and diversions, groundwater
pumping and/or the interconnections between
Rio Grande surface flow and groundwater;
description of how the Districts operate pursuant
to the 2008 Operating Agreement; how the
Districts interact with landowners and the
substance of the interactions, including but not
limited to the utilization of surface and
groundwater resources, agricultural practices
and crop management, decreased water quality
and increased salinity; the receipt, delivery,
and/or supply of Rio Grande Project Water by
the Districts.

Robert J. Brandes,
P.E. Ph.D.,

Robert J. Brandes
Consulting

6000 Maurys Trail
Austin, TX 78730
(512) 342-3233

Retained Expert
of Texas

Dr. Brandes is a Civil Engineer and Water
Resources specialist. Dr. Brandes’ expected
testimony will include, without limitation, the
subjects and issues raised, and matters and
opinions discussed, in his expert reports and
disclosures, supplemental disclosures,
declarations, and depositions, as well as
responses at trial to evidence presented. The
general nature of the expert testimony includes
facts and opinions related to groundwater-
surface water connections; an overview of the
physical setting associated with the 1938 Rio
Grande Compact (“1938 Compact” or
“Compact”) and the Rio Grande Project;
relationship of groundwater pumping to injury to
Texas’s apportionment; characterization and
analysis of conditions reflecting Texas’s 1938
Condition; proliferation of wells in the Lower
Rio Grande; Project operations and responses to
groundwater development; ground water
pumping impacts reflected in flows at the El
Paso gage; the New Mexico modeling’s failure
to demonstrate impacts on New Mexico from
any operations by irrigators or municipal
providers in Texas. Further, Dr. Brandes will
provide preemptive rebuttal testimony to issues
raised by New Mexico.
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I, Robert J. Brandes, declare as follows:

BACKGROUND AND EXPERIENCE

1. My name is Robert J. Brandes, P.E., Ph.D. I am over the age of 18, have personal
knowledge of the facts set forth in this declaration, and if called as a witness could and would
testify competently under oath to such facts.

2. I have been engaged in consulting engineering practice since the late 1960s
specializing in water resources and related engineering and environmental disciplines. Today, I
own and operate my consulting business Robert J. Brandes Consulting in Austin, Texas. My
street address i1s 6000 Maurys Trail, Austin, Texas 78730.

3. I have been retained by the State of Texas (Texas) to provide consulting services
on hydrologic and water resources issues presented in this case.

4. Details of my education and professional background can be found in paragraphs
1 - 10 of the November 5, 2020, Declaration of Robert J. Brandes, P.E., Ph.D. in Support of the
State of Texas’s Motion for Partial Summary Judgment; Memorandum of Points and Authorities
in Support Thereof Federal Rule of Procedure 56 (Brandes First Declaration).

TX _MSJ 000001 - 000016.

5. My resume was also appended to the Brandes First Declaration.
TX _MSJ 000017 - 000021.

6. I have reviewed the State of New Mexico’s (New Mexico) Motion for Partial
Summary Judgment to Exclude Texas’s Claim for Damages in Certain Years. New Mexico
claims that because the years 1985-2002, 2005 and 2007-2010 were years in which the Rio
Grande Project (Project) made available a full supply to the Districts, Texas’s damages claims

for those years should be excluded.
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7. I have also reviewed the report of Margaret (Peggy) Barroll Ph.D. (October 31,
2019) (“Barroll Report™) and the Spronk Water Engineers, Inc. Report dated October 31, 2019
(“Spronk Report™). I have also reviewed the subsequent reports filed by Barroll and Spronk in
July and September of 2020; however, the results and underlying data reported in the later
reports do not change the conclusions I’ve drawn from review of the October 31, 2019 reports of
Barroll and Spronk.

8. I have reviewed Project allocations for the years 1985-2002, 2005 and 2007-2010
(Subject Years) identified by New Mexico as “full supply” years for the Rio Grande Project. 1
generally agree; however, based on annual allocations presented in the Barroll Report, the
allocation for the year 2007 was less (by about 23,000 acre-feet) than the full supply allocation
for the El Paso County Water Improvement District No. 1 (EP#1) as determined from the Bureau
of Reclamation’s D2 Curve. See Figure 1.

0. Although the Subject Years may represent “full supply” for the Project, I disagree
with New Mexico’s assertion that Texas did not suffer damages from failure to receive its entire
Compact apportionment during those years.

A. New Mexico’s modeling demonstrates that Texas would have been allocated more
water during “full Project supply” years without New Mexico’s groundwater

pumping.

10. Figure 2 presents a bar graph showing annual allocations to EP#1 from 1980
through 2017 as simulated with New Mexico’s ILRG model under historical conditions with
groundwater pumping (Run 1, green bars). The orange bars above the green bars represent the
additional allocation EP#1 would have received as simulated with the New Mexico model for a
hypothetical condition without groundwater pumping by New Mexico (referred to as Run 3).

The blue dots at the top of the graph signify full supply years as identified by New Mexico. As
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shown, additional allocations were simulated for 2007, 2009, and 2010 without New Mexico
groundwater pumping, all designated as full supply years by New Mexico. The same is also true
with respect to 2017, also a full supply year according to the Barroll Report. With more water
allocated during these full supply years, EP#1 very likely would have benefitted, suggesting that
EP#1 very likely suffered damages historically due to New Mexico’s groundwater pumping.

11. The diversions of Project water simulated with the New Mexico model for these
same Run 1 and Run 3 conditions further demonstrate that EP#1 could have experienced
increased Project water supplies during the full supply years but for New Mexico’s groundwater
pumping. Figure 3 presents a graph using the same format as that in Figure 2, but here annual
diversions are plotted instead of allocations, with these results extending from 1980 to 2017.
Again, the extended orange bars for some of the years, as simulated with New Mexico’s Run 3
model, indicate additional diversions by EP#1 without New Mexico groundwater pumping, and
many of these years are full supply years as they coincide with the blue dots at the top of the
graph. This is further evidence based on New Mexico’s own modeling that damages to EP#1
could have occurred due to limited Project water supplies during full supply years.

B. The “full supply” condition New Mexico relies on is the D2 Curve, which
Incorporates Ground Water Pumping Depletions from 1951-1978

12.  In the Subject Years, the “full Project supply” that the Bureau of Reclamation
made available was based on the D2 Curve.

13. The D2 Curve was developed by Reclamation in the early 1980s to reflect the
relationship between releases from Caballo Reservoir and deliveries to the Elephant Butte
Irrigation District (EBID) and EP#1 (collectively “Districts”) between 1951-1978 assuming that
EBID received 57 percent of available Project water and EP#1 received 43 percent of available

Project water.
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14. I have plotted the D2 Curve in attached Figure 4 as the red line and data points.

15. The D2 curve incorporates the effects of groundwater pumping during the
years 1951 - 1978.

16. During the years 1951 - 1978, New Mexico groundwater pumping was continuous
from year to year, ranging from about 50,000 acre-feet/year up to 250,000 acre-feet per year and
averaging about 140,000 acre-feet per year, as shown in Figure 5. Significant pumping occurred
even in the full-supply years identified by New Mexico.

17. By contrast, the blue line and “x” data points plotted on attached Figure 4 reflect
the same delivery relationship as the D2 Curve but are based on depletion conditions in 1938
when there was very little groundwater pumping in the Rincon and Mesilla Valleys of New
Mexico. The data corresponding to the blue “x” data points shown on Figure 4 are from Run 2
of New Mexico’s model with all groundwater pumping in New Mexico and Texas turned off,
which is essentially the 1938 condition. And as illustrated, the 1938 Condition representation of
the D2 Curve lies considerably above the 1951 - 1978 D2 Curve, obviously indicating that
groundwater pumping that began in the early 1950s reduced annual diversions (deliveries) of
Project water relative to Caballo releases.

18. Figures 6 and 7 show overall change in the number of wells in the Lower Rio
Grande below Caballo between 1938 and 2020. Based on Figure 6 there were very few wells
and very little groundwater pumping in 1938, in contrast to the numerous wells in place along
the Rio Grande in 2020 shown in Figure 7.

C. Effect of New Mexico Groundwater Pumping has been to disconnect drain flows to
the Rio Grande, reducing Project supplies and Texas’s apportionment

19.  Based on work by William Hutchison using his Texas model and Shane Coors’

assessment of New Mexico’s model, groundwater pumping withdrawals beginning in the early
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1950s in the Rincon and Mesilla basins caused groundwater levels to fall from conditions in
1938 at the time of the Compact. Expert Report of William Hutchison, Ph.D., P.E., P.G.

(May 31, 2019) (Hutchison 2019 Report) and Expert Report (Supplemental Rebuttal Report) of
Adolph (Shane) Coors V, M.E., P.E. (May 6, 2020) (Coors 2020 Report).

20. When Texas entered into the Compact it anticipated adequate drain flows to
satisfy part of its apportionment. As shown in the 1938 report of the National Resources
Committee, Regional Planning: Part VI-The Rio Grande Joint Investigation in the Upper Rio
Grande Basin in Colorado, New Mexico and Texas 1936-7, the reliance on drain flows by
Project water users increased relative to the distance downstream from Elephant Butte Reservoir.
See Figure 8.

21. Based on the long-term volumes of groundwater pumping in the Rincon and
Mesilla Valleys and the resulting lowered groundwater levels, the Lower Rio Grande basin
experiences significantly reduced drain inflows to the Rio Grande due to:

a. infiltration of excess irrigation water from the fields directly to the subsurface
rather to the drains;

b. increased seepage losses from the drains to the subsurface due to the lowered
groundwater levels; and

c. increased seepage losses from the Rio Grande to the subsurface due to the
lowered groundwater levels.

An illustration of how drain flows have been reduced since significant groundwater
pumping began in the early 1950s is shown on the graph in Figure 9.

I

I
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D. Long Term Effects of New Mexico Groundwater Pumping

22. Texas’ claims for damages arises primarily from the long-term effects of
groundwater pumping by New Mexico, not effects that can be broken into an annual timestep.

23. These changes in the hydrologic system are not readily apparent when viewed
from year to year, but when examined over long periods of time, they become quite evident. The
effects of sustained groundwater pumping translate to long-term changes in hydrologic
conditions that can extend the adverse effects of groundwater pumping over many years. Coors
2020 Report.

24, The prolonged effects of groundwater pumping in terms of reduced drain flows,
increased seepage losses from the Rio Grande, and lower Rio Grande flows at El Paso continued
from year to year with or without full Project water supplies. These prolonged effects have been
demonstrated by plotting historical cumulative flows in the Rio Grande at El Paso versus
historical cumulative releases from Caballo Reservoir. Expert Report of Robert J. Brandes, May
31, 2019; see Figure 10. On this plot, the distinct break in slope of the historical data around the
early 1950s supports the conclusion that groundwater pumping in the Rincon and Mesilla basins,
which significantly increased about that time in response to drought conditions, was the cause of
the reduced river flows. These conclusions are confirmed by the simulated model results with
(historical) and without (hypothetical) groundwater pumping as produced by Hutchison 2019
Report based on his Texas model and by Coors 2020 Report based on his analysis of results from
New Mexico’s model.

"
"

I
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E. New Mexico’s Undisputed Facts Asserted in the NM MSJ on Apportionment
Are in Dispute

25.  Thave reviewed the State of New Mexico’s (New Mexico) Motion for Partial
Summary Judgment on Compact Apportionment and Brief in Support (NM MSJ on
Apportionment).

26.  Based on review and evaluation of the Barroll and Spronk Reports and underlying
data, I dispute certain of the assertions in the “Statement of Undisputed Material Facts” section.

27.  New Mexico’s reference in paragraphs 60, 63 and 64 of NM MSJ on
Apportionment regarding how Project supply was historically allocated based on an equal acre-
foot per acre basis is not relevant to apportionment of Rio Grande water under the Compact.

This allocation applies solely to Project water already stored in Elephant Butte Reservoir and
inflows to the Rio Grande downstream of the reservoir, whereas the Compact applies to Rio
Grande deliveries to Elephant Butte Reservoir. Project allocations made to respond to orders by
the District water users do not form the basis of Texas’s Compact apportionment. The Compact
requires New Mexico to deliver prescribed and indexed quantities of Rio Grande water to Texas
in Elephant Butte Reservoir. The 1906 treaty with Mexico and the contracts between the federal
government and the Districts then allocate the stored water in Elephant Butte Reservoir, along
with downstream inflows to the Rio Grande, to Mexico, EBID, and EP#1.

28.  New Mexico’s own data as reported in the underlying files of the Spronk Report
are inconsistent with the diversion percentages reported in paragraph 65 of NM MSJ on
Apportionment and attributed in paragraph 65 to the work of New Mexico’s other expert, Peggy
Barroll. In paragraph 65, New Mexico states that from 1931 to 1979, diversions by EP#1 totaled
45.5 percent of total diversions, but the Spronk data show only 41.7 percent, slightly less than the

43 percent allocation. Similarly, for 1951 to 1979, in paragraph 65 New Mexico reports that
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EP#1 diverted 43.8 percent of the total diversions, whereas the Spronk data show that EP#1
diverted only 38.5 percent. Methods used by Peggy Barroll and those described in the
underlying data of the Spronk Report also differ in how the distributions of diversions by EP#1
in Mesilla Valley were made, with Barroll assuming 20 percent and Spronk an average of 14
percent.

29. The D1/D2 method referenced in paragraphs 68 through 70 and paragraphs 72
through 76 of NM MSJ Motion on Apportionment has nothing to do with Compact
apportionment; rather, it relates to how the Project was operated during 1951 through 1978. The
Compact requires Rio Grande water deliveries from New Mexico to Elephant Butte Reservoir
for Texas, and the 1906 treaty with Mexico and the contracts between the federal government
and the Districts allocate the stored water in Elephant Butte Reservoir, along with downstream
inflows to the Rio Grande, to Mexico, EBID, and EP#1. Furthermore, the D1/D2 method does
not reflect Project water supply conditions as they existed at the time of Compact adoption in
1938. The D1/D2 method understates the supply of Project water available under the Compact
because it is based on Project delivery conditions that occurred during 1951 and 1978 when
substantial groundwater pumping had already developed in the Rincon and Mesilla basins of
New Mexico (See Figure 5) causing flows in the drains and in the Rio Grande at El Paso relative
to releases from Caballo Reservoir and the deliveries to EP#1 to be reduced. (See Figures 9 and
10).

30. In paragraph 79 of NM MSJ on Apportionment, New Mexico asserts that the
2008 Operating Agreement “changed the way that water was allocated between the two Districts,
and therefore the amount of water that was available for lands in New Mexico and Texas.” In

paragraph 80, New Mexico asserts its “primary concern” with the 2008 Operating Agreement is
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that it is not consistent with the Compact and does not allocate 57 percent of Project supply to
New Mexico lands.

31.  In fact, under the Operating Agreement New Mexico has received more water
than it otherwise should have based solely on the D2 Curve prior to implementation of the
Operating Agreement. This is demonstrated by the graph in Figure 11. The blue xX’s show total
Project surface water diversions between 2008 and 2016; the black x’s show the total amount of
diversions, including groundwater pumping by New Mexico, for the same period.

32.  As stated in paragraph 83, the use of the D1/D2 method produces 376,000 acre-
feet for EP1. However, as I have said elsewhere in my declaration, the D1/D2 method does not
reflect 1938 conditions and does not represent Texas’s Compact apportionment.

I declare under penalty of perjury that the foregoing is true and correct. Executed this

0030 A sl

72\ day of December 2020 at Austin, Texas.
Robert J. Brandes,Ph.D.

Figures follow on the next page.
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Figure 1 - Analysis of New Mexico Full Supply Years
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Figure 3 - EP1 Diversions Based on New Mexico Model Run 1 (Historical)
and Model Run 3 Without New Mexico Groundwater Pumping
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Figure 5 - Annual Groundwater Pumpage in Rincon and Mesilla Basins
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through 2016", prepared for State of Texas, in the matter of No. 141, Original, State of Texas v. State of New Mexico
and State of Colorado, May 31, 2019.
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Exhibit B

Figure 6 - Groundwater Wells Along Lower Rio Grande in 1938
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Exhibit B
Figure 7 - Groundwater Wells Along Lower Rio Grande in 2020

107°00'W

JElepliant Butie
Rescrvoir

v. ki (7111 or .
Ponseqientess Sierra

»

s R
2 ) /Caballos
‘ Beservoi[

ka rant

: :

"‘v‘.h:- n:rzmAmj )

White
Sands ™

5
|

@j UEMing

.

Lana

A

.

Nllrl) Sl \ll,b

o . — . —

‘Vll XA

s e = e o =T

TX_MSJ_007326




PERCENT OF TOTAL SUPPLY

100

90

70

60

30

20

10

Exhibit B

Figure 8 - Significance of Drain Flows to Downstream Project Water Users
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Data from Table 90, National Resources Committee; Regional Planning, Part VI— The Rio Grande Joint Investigation
in the Upper Rio Grande Basin in Colorado, New Mexico, and Texas, Volume I, Washington D. C.; February 1938.
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CUMULATIVE MONTOYA DRAIN FLOWS (Million Ac-Ft)

Exhibit B

Figure 9 - 1938-1995 Cumulative Discharges from the Montoya Drain to the Rio Grande
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Figure 10 - Long-Term Relationship of Historical Rio Grande Flows at El Paso and Reservoir Releases
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Exhibit B

Figure 11 - Total Project Diversions for 2008-2016 Increased by New Mexico 2008-2016
Groundwater Pumping Compared to Total Diversions Allocated by D2 Curve
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