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KRESSEL, Bankruptcy Judge.

The debtor, Roy Green, filed a petition under Chapter 13 of the Bankruptcy Code on August 4,
1999. On April 5, 2000, the bankruptcy court! entered an order confirming the debtor’ s Chapter 13 plan.

1 The Honorable James G. Mixon, Chief Judge, United States Bankruptcy Court for the
Eastern and Western Didtricts of Arkansas.



No objections were filed to the plan. Appdlant, Homeside Lending, Inc., gopeds from the order
corfirming the plan. Because there is no record from the bankruptcy court below, and because
Homesde s entire gpped raises legd issues never presented to the bankruptcy court, we affirm.

BACKGROUND

The debtor filed aChapter 1.3 petition on August 4, 1999. David D. Coop was gppointed trustee.
Thedebtor's Schedule A listed red property, aresdence, with the debtor’s interest vaued at $20,000,
withasacured daim of $14,522.72. In Schedule D, the debtor indicated that a$14,522.72 secured daim
was hdd by “Homeside” Homeside acknowledgesthat it received natice of the debtor’ s bankruptcy.2

The “Chapter 13 Nardive Statement of Plan” submitted by the debtor lised Homesde as a
secured creditor, and provided that both the “net payoff” and the “vaue’ of Homesde's dam were
$14,522.72, with no unsecured portion.  The narrative indicated thet, under the plan, the debtor would
make monthly paymentsto Homeside in the amount of $242.05 for the 60-month life of the plan, and pay
Homesdeinterest at therate of 8.5 percent. Homeside did not object to the debtor’ s plan or otherwise
enter an gopearance. The bankruptcy court entered an order confirming the plan on April 5, 2000. On
April 14, 2000, Homesdefiled atimely Natice of Apped from the order confirming the plan.

DISCUSS ON

We review the bankruptcy court’s factud findings for dear error and its condusions of law de
novo. Johnson v. Border State Bank (In re Johnson), 230 B.R. 608, 609 (B.A.P. 8thCir. 1999);
Eilbert v. Pelican (Inre Eilbert), 162 F.3d 523, 525 (8th Cir. 1998).

On gpped, Homeside argues that the bankruptcy court’s order confirming the plan must be
reversed because, dlegedy, the plan impermissibly modifies Homeside srightsin its security interest by:
shartening the length of the loan by two years, reduding the amount of the regular monthly payments, and

2 Homeside' s counsdl has aso admitted that Homeside had notice of the debtor’ s Chapter 13
plan.



faling to provide payments required for interest,® property taxes and hazard insurance premiums.
Homeside urges thet the plan therefore violates 11 U.S.C. 8 1322(b)(2).*

This gpped presents procedurd issueswhich arevirtudly identicd to thoserased in Wendover
Fin.Svs.v.Hervey(InreHervey), B.R.___ (B.A.P.8hCir.2000). Asintha case, Homedde' s
arguments are unavalling because: (1) none of the “facts’ upon which Homeside rdies are in the record,
and (2) thelegd issuesraisad by Homeside are being raised for the firgt time before us

A. Lack of aRecord on Apped

The gppendix on goped submitted by Homes de containsdocumentswhich werenever introduced
in the bankruptcy court, nor are they part of the bankruptcy court’ srecord. We drike those documents
from the gopdlant’ s gopendix and will not congder them.

Itiswdl settled that * documents presented for thefirg timeat the gppd | ate Slage of any proceading
aregenerdly not consdered part of therecord for thereview by theappdlatecourt.” Hartford Firelns.
Co. v. Norwest Bank (In re Lockwood Corp.), 223 B.R. 170, 174 (B.A.P. 8th Cir. 1998) (ating
Huelsman v. Civic Ctr. Corp., 873 F.2d 1171, 1175 (8th Cir. 1989)). “[O]nly those papers and
exhibitsfiled in the [tridl] court can condtitute the record on gpped.” Huelsman, 873 F.2d at 1175.

“When theinterests of judice demandit,” courts have recognized an exception to the generd rule
proscribing the condderation of documents presented for the firgt time on gpped.  See Dakota Inds.,
Inc., v. Dakota Sportswear, Inc., 988 F.2d 61, 63 (8th Cir. 1993); Lockwood, 223B.R. a 174n.3.
However, “[t]hisauthority to enlarge arecord isrardy exercised and isanarrow exception to the generd
rde....” Dakota, 988 F.2d a 63. In Dakota, for example, the court gpplied theexception wherethe

3 Contrary to Homeside' s claim, we note that the Chapter 13 Narrative Statement of Plan
does indicate that interest would be paid at the rate of 8.5 percent. However, we do not know whether
the plan gpproved by the bankruptcy court included a provision for interest Since neither party included
acopy of the plan in the record on apped.

4 Section 1322(b)(2) generaly provides that a plan may not modify the rights of holders of
secured claims where the secured interest isin “real property that is the debtor’ s principa residence.”
11 U.S.C. § 1322(b)(2).



supplementd record contradicted amaterid misrepresentation mede to thelower court by the other party.
Seeid.

Asin Wendover, gppdlant presents no reason why we should gpply any exception here. See
Wendover, B.R.a __, and dtaionstheren. The only explanation offered by Homesde, for its
falure to present the documents in question to the bankruptcy court, was that: “Homesde did not
participatein [the debtor’ § bankruptcy a the outset, because a thetime [the debtor] filed his petition, he
was current in hismonthly payments™ This cartainly does not riseto thelevd of the“interests of judtice”
demanding the indudion of the newly presented documents in the record on gpped.  Therefore, the
documents, which gppear to be copies of various deeds and loan papers, are dtricken and we will not
congder them in our review.

B. Issues Raised for FHrd Time on Apped

InWendover, the gopdlant’ sentire goped was predicated upon issuesand argumentswhich the
gopdlant raised for the firg time on gpped: they were never presented to the bankruptcy court for
congderation. There, we goplied the wel settled rule that issues raised for the firg time on goped are
generdly not consdered by an gppdlate court asabassfor reversd. See Wendover,  BR.a
and dtations therein. Finding no exceptions present warranting condderation of the new issues and
argumentsraised by the gppdlant, wehddinWendover that wewould not congder themongpped. See
Wendover, B.R.a__,anddctaionstheran.

Likewisinthiscase dl of theissuesand agumentswhich Homesderasssareraised for thefirg
timeon goped. Homesde never presented these arguments to the bankruptcy court. Homeside, which
had notice of the debtor’ s bankruptcy case, never bothered to participatein thecaseuntil after the court
entered an order confirming the debtor’ splan. Homeside offers no explanation of why it did not object to
the debtor’ splan.® Homeside offers no reason whatsoever as to why we should gpply any exception to
the rule proscribing congderation of issuesraised for thefird time on goped. For the reasons Sated in our

5> Appdlant’s Brief a 2.

® Homeside makes the completely unsupported, erroneous assertion that its “Notice of Appeal
condtitutes atimely objection.” Were thistrue, creditors could ignore debtors proposed plans, ignore
the bankruptcy court, and treat appellate courts astria courts.
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opinioninWendover , we condudethat Snce noneof theissuesraised by Homeside on gpped wereever
congdered by the bankruptcy court, we shdl not consder them here. Seeid.

C. TheMaeait'sof Appdlant’s Aroguments

Without afactud record to demondrate the veracity of Homesde s assations it is not possble
for usto determinethat the bankruptcy court committed deer error initsfectud findings. See generally,
Johnson, 230 B.R. a 609; Eilbert, 162 F.3d a 525. With no materidly rdevant factud record to
review, and no legd issues rased by Homesde which we can condder, asin Wendover, Homesde' s
arguments on goped are unavaling. We condude, as we mug, that the bankruptcy court made no
erroneous findingsof fact, nor any midakesinitscondusonsof law, initsdetermination to confirm debtor’ s
Chapter 13 plan.

CONCLUSION

The order of the bankruptcy court confirming debtor’ s Chapter 13 plan is affirmed.
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