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Before WOLLMAN, Chief Judge, MCMILLIAN, and BYE, Circuit Judges.

WOLLMAN, Chief Judge.

Thistax case arisesfrom an assessment of trust fund recovery penalties pursuant
to 26 U.S.C. (1.R.C.) 8§ 6672 (1994) against two officers of lowa Malleable Iron Co.
(IM1), Jean E. Bisbee and Maurice Warner Green, Jr. In a consolidated case, ajury
found Bisbee but not Green liable for the penalty. Bisbee made severa procedural
challenges to the validity of the assessment against him, which the district court
rejected. Green moved to recover litigation costs from the government asa prevailing
party pursuant to I.R.C. § 7430, but the court denied his motion because it found that
the United States was substantially justified in pursuing the action against Green. We
affirm in part and reverse and remand in part.

IMI failed to account for and pay over employment taxes as required by 1.R.C.
88 3402 and 6601 in the second and third quarters of 1993. During the tax periods at
issue, Green wastreasurer and Bisbee was president and chief executive officer (CEO)
of IMI. Green had worked for IMI for 21 years and had previously served as chief
financial officer, treasurer, president, and CEO. Bisbee took over Green's former
officesof president and CEO in 1992. In 1996 and 1997, the Internal Revenue Service
(IRS) assessed penalties against both Green and Bisbee under |.R.C. § 6672, after
determining that they were persons responsible to “collect, truthfully account for, and
pay over” the employment taxes and that each had willfully failed to pay over those
taxes. 1.R.C. 8 6672.

The IRS assessed the original penalty against Bisbee on February 13, 1997,
based on its calculation of IMI’s employment tax liability for the second and third
guarters of 1993. Several months later, the IRS obtained business records from IM|
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showing that IMI’s payroll for the third quarter was significantly less than the IRS
originally believed. The IRS then corrected the assessment by abating a portion of the
penalty. Theabatement was maderetroactiveto the date of theinitial assessment. The
retroactive application of the abatement was designed to prevent the taxpayer from
being charged with interest on the inappropriately assessed portion of the penalty for
the period between the original assessment and the IRS s discovery of itserror. The
IRS offered into evidence copiesof itsofficial transcripts of payments and assessments
with respect to Bisbee. The transcripts showed the dates of both the original
assessment and the partial abatement as February 13, 1997. Bisbee contends that the
retroactive abatement demonstrates the IRS s ability to “back-date” assessments and
argues that the IRS transcripts should not be accepted as evidence of the date of
assessment because they are unreliable. The court admitted the IRS transcripts and
found that the assessment was made on February 13, 1997.

Green paid a divisible portion of the penaty under protest and filed an
administrative clam for refund. After exhausting his administrative remedies, Green
filed aclaim for refund and motion for determination of tax liability in thedistrict court.
During the sametime period, the government filed acomplaint in the samedistrict court
seeking to reduce to judgment its assessment against Bisbee.

Thedistrict court submitted specia interrogatoriesto thejury on each of thetwo
required elements of the trust fund recovery penalty for both Green and Bisbee. The
jury found that Green had proved by a preponderance of the evidence that he was not
aresponsible person with respect to IMI’ strust fund taxes and that he did not willfully
fall to account for or pay over thetaxes. Thejury found that Bisbee failed to meet his
burden of proof on both elements. The court concluded that the evidence supported the
verdicts and entered judgment accordingly, requiring Bisbee to pay the entire penalty.
Bisbee appeals on four issues. Green challenges the district court’s denia of his
motion for attorney fees and costs.



Every employer is required to deduct and withhold federal income tax and
Federal Insurance Contributions Act (FICA) tax from employees wages as and when
they are paid, I.R.C. 88 3102 (FICA) and 3402 (income tax), and to hold the amounts
withheld in trust for the United States. |.R.C. § 7501. These taxes are commonly
referred to as trust fund taxes. Slodov v. United States, 436 U.S. 238, 243 (1978).
Because the employer is liable for payment of the taxes withheld, the employee is
credited with the payment when it is withheld, whether the government actually
receivesthe payment or not. Slodov, 436 U.S. at 243; Olsenv. United States, 952 F.2d
236, 238 (8th Cir. 1991); 1.R.C. 8 3403. If the employer is a corporation and failsto
make the required payment, the United States could lose therevenue. Olsen, 952 F.2d
at 238. Inorder to protect against such losses, the personsresponsiblefor ensuring that
the trust fund taxes are paid who willfully fail to do so may be held personally liable.
I.R.C. §6672; Olsen, 952 F.2d at 238.

The IRS is authorized to assess and collect atrust fund recovery penalty from
any officer or employee of any corporation who is responsible for collecting,
accounting for, and paying over any tax imposed by the Internal Revenue Code and
who willfully failsto do so. 1.R.C. 88 6671(b) and 6672. The amount of the penalty
for which the person can be held personally liableisequal to the total amount of the tax
not accounted for and paid over. |.R.C. § 6672(a).

A. Bisbee

Bisbee asserts four claims of error in the assessment of the trust fund recovery
penaty: (1) that the IRS was without authority to assess the penalty; (2) that the
district court erred in finding that he received proper notice of the assessment and that
the jury rather than the court should have made that determination; (3) that the district
court erred in admitting the Certificate of Assessments and Payments and Certificate
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of Officia Record into evidence; and (4) that even if the assessment was lawful, heis
not liable for the penalty because the IRS did not assess it within the required
limitations period.

Bisbee rests his challenge to the authority of the IRS to assess the trust fund
recovery penalty ontwo arguments. First, he assertsthat the IRSisonly authorized to
assess a penalty based on taxes for which areturn or list was actually made, and that
IMI did not prepareor filetax returnsor make any listsregarding the employment taxes
on which this penalty was based. Seel.R.C. 8§ 6201. Thisargument fails because the
statute requires only that taxes and penalties be assessed based on “all taxes . . .
imposed by thistitle” that are not timely and properly paid. 1.R.C. §6201(a). Thetrust
fund recovery penalty is based on the employment taxes for which IMI wasliable and
that were not timely or properly paid.

Bisbee argues in the alternative that even if the Secretary of the Treasury had
authority toimposethispenalty, the Secretary could not properly del egatethisauthority
to the IRS district director, who actually assessed the penalty against Bisbee in this
case. He argues that the delegation of authority from the Secretary to the district
director applies only to taxes authorized under the Internal Revenue Code of 1954 or
prior law, but does not extend to any taxes authorized by the Internal Revenue Code
of 1986. 26 C.F.R. (Treas. Reg.) 8§ 301.6201-1. This argument is wholly without
merit. The Tax Reform Act of 1986, Pub. L. No. 99-514, 100 Stat. 2085, amended and
redesignated the Internal Revenue Code of 1954 astheInternal Revenue Code of 1986.
Section two of that Act specifically declaresthat “any referenceinany law . . . or other
document— to the Internal Revenue Code of 1954 shall include a reference to the
Internal Revenue Code of 1986.” Tax Reform Act of 1986, Pub. L. No. 99-514, § 2,
100 Stat. 2085, 2095 (1986); accord Matter of LaSalle Rolling Mills, Inc., 832 F.2d
390, 391 n.1 (7th Cir. 1987). That the regulation has not been updated to reflect the
redesignated title of the Codeisirrelevant because it is deemed to refer to the Internal
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Revenue Code of 1986 by the terms of the law enacting that code. 100 Stat. 2085,
2095. Accordingly, the IRS district director had the authority to assess the penalty.

Bisbee's second claim of error concerns the district court’s finding that the
government provided Bisbeewiththenotice of the assessment that isrequired by 1.R.C.
8 6672(b). Section 6672 requires that the IRS notify the taxpayer in writing at least
sixty days prior to any notice and demand of the penalty that the taxpayer will be
subject to such apenalty. 1.R.C. 88 6672(b)(1), 6672(b)(2). Theissue of whether the
notice Bisbeerecelved adequatel y complied with the statutory requirement isaquestion
of law that we review de novo. Wells Fargo & Co. v. Commissioner, 224 F.3d 874,
880 (8th Cir. 2000). The district court’s determination of the contents of the notices
that Bisbeereceived and their interpretation arefindings of fact which we overturn only
for clear error. Howard E. Clendenen, Inc. v. C.I.R., 207 F.3d 1071, 1073 (8th Cir.
2000). Bisbee does not dispute that he received three timely notices of the pending
assessment of the trust fund penalty. He argues instead that al of these notices
included a demand for payment and thus were not the type of notice “preced[ing] any
notice and demand of [the] penalty” that the statuterequires. |.R.C. 86672(b)(2). The
court found that the notices contained information explaining how to pay the penalty
if the taxpayer did not wish to chalenge it, that this informational notice did not
demand payment, and that Bisbee therefore received sufficient timely notice. We
concludethat the district court did not err in determining the content of the notices, and
we agree with its conclusion that the notices complied with the statute.

Bisbee's third chalenge involves the admission into evidence of two IRS
documents. The government offered into evidence a Certificate of Assessments and
Payments showing that the trust fund recovery penalty was assessed against Bisbee on
February 13, 1997. This document shows the taxpayer's name and social security
number, the type and amount of tax, and the date of assessment. It was offered
together with a Form 2866, Certificate of Official Record, attesting to the authenticity
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of the Certificate of Assessments and Payments. Form 2866 was under seal and bore
the signature of the manager of the certification unit of the regional service center.

A document bearing a seal purporting to be that of the United States and a
signature purporting to be an attestation requires no extrinsic evidence of authenticity
asacondition precedent to admission. Fed. R. Evid. 902. Bisbee arguesthat thisrule
creates only arebuttable presumption of admissibility that he has rebutted by showing
that the date of the partial abatement of the penalty as shown on the Certificate of
Assessments and Payments was not the date the partial abatement was actually made.
Bisbee mischaracterizes the rule. An official document that is under seal and bearsa
signature purporting to be an attestation isadmissible. United Statesv. Darveaux, 830
F.2d 124, 126 (8th Cir. 1987). That Bisbee presented evidence tending to contradict
the facts in the Certificate and Form 2866 does not render the properly admitted
evidence inadmissible. The court did not abuse its discretion in admitting the
certificate.

Bisbee claimsthat even if the certificate and Form 2866 are admissible, they are
insufficient to establish the fact that the assessment was made on February 13, 1997.
He did not, however, present any evidence specifically refuting the date of assessment
or suggesting any alternative date. The district court rejected Bisbee' s argument and
found that the assessment was made on February 13, 1997. We find no clear error in
this determination.

Our affirmance of the district court’s finding that the assessment was made on
February 13, 1997, disposes of Bisbee's final contention, which is that the IRS was
barred from assessing the penalty becauseit did not present credible evidence that the
assessment was made within the limitations period.



B. Green

After the district court entered judgment affirming the jury’s finding declaring
that he was not a responsible person and was not liable for the penalty, Green filed a
motion pursuant to |.R.C. § 7430 seeking an award of litigation costs from the
government. A prevailing party inany judicia proceeding instituted in connection with
a penalty assessed pursuant to |.R.C. 8 6672 may be awarded a judgment for
reasonable attorney fees and costs incurred in connection with such a proceeding.
I.R.C. 8 7430(a), 7430(c)(1). To recover litigation costs, a prevailing party must not
only substantially prevail on the merits of the case, but must also show that the United
Stateswas not substantially justified initslitigation position. I.R.C. 8 7430(c)(4). The
position of the United Statesis substantially justified if it hasareasonable basisin both
law and fact, a determination made on a case by case basis. Kenagy v. United States,
942 F.2d 459, 464 (8th Cir. 1991). The taxpayer bears the burden of proving that the
government’ s litigation position was not substantially justified. Id. at 463. Denial of
amotion for attorney fees under 1.R.C. 8§ 7430 should be reversed only if the district
court abused itsdiscretion. Sharp v. United States, 145 F.3d 994, 996 (8th Cir. 1998).

Green contendsthat becausethe | RS possessed ampl einformation demonstrating
that helacked the authority to pay thetaxes, itslitigation position was not substantially
justified. He asserts that the IRS was aware before and during the litigation that
although as treasurer he was responsible for making payments to IMI’ s creditors, he
lacked the authority to determine the priority order in which creditors were to be paid
after Bisbee replaced him as president and CEO. In support of its litigation position,
the government points to Bisbee's testimony that Green was involved in the group
decision regarding which creditors should be paid, as well as to Green's
acknowledgment that he was responsible for making certain that creditors were paid
and that he in fact ensured that the taxes were paid when funds were available.



ThelRS sposition that acorporate officer isaresponsible person solely because
of his title and status is not reasonable where the agency is possessed of evidence
indicating that the officer had no authority to pay taxes. Barton v. United States, 988
F.2d 58, 60 (8th Cir. 1993); see also Sharp v. United States, 145 F.3d 994, 996 (8th
Cir. 1998). The IRS's countering argument that a responsible person cannot avoid
liability on the ground that he was instructed not to exercise his authority to pay taxes,
see, e.q., Greenberg v. United States, 46 F.3d 239, 243-44 (3rd Cir. 1994), begs the
guestion of whether Green had authority to pay the taxes once Bisbee became president
and CEO of IMI. The pre-litigation information possessed by the IRS included
statements from Green and other IMI employees that Bisbee had decision-making
authority and that he had mandated that the taxes were to be paid only after other
creditors had been satisfied. In addition, the IRS was aware that the state of lowa had
determined that Green was not a responsible person under a state revenue statute
smilar to |.R.C. 8§ 6672. Moreover, the IRS was aware that Bisbee was brought in,
and that Green was demoted, specifically for the purpose of atering IMI’s business
practices. Other than Green’stitleat IMI, the only indication that Green had authority
to pay taxesin contravention of Bisbee' s directions to the contrary came from Bisbee
himself, whose credibility on the subject is suspect at best.

Green’'s occasiona payment of taxes when funds were available after other
creditors had been paid and the fact that he was responsible for tendering paymentsto
creditors do not establish that he had the authority to defy Bisbee and pay the taxes.
Thereisno question but that Green had the ability to cause a check to beissued on one
of IMI’s accounts to IRS. That ability, however, does not necessarily connote the
authority to do so, and it is the possession of authority by the allegedly responsible
person that is relevant to the reasonableness of the IRS's position with respect to
Green. SeeBarton, 988 F.2d at 59 (“ A person’ stechnical authority to sign checksand
duty to prepare tax returns are not enough to make the person responsible under the
statute.”). To adopt the IRS' s contentions would be to include within the definition of
“responsible person” those who, like Green, are mere functionaries, lacking the
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authority that the law requires as a prerequisite to a finding of liability. See id.
(corporate officers who lack tax-paying authority may not be held liable under section
6672 based solely on their title, corporate status, and mechanical functions). We
conclude that because the IRS' s litigation position with respect to Green lacked a
reasonable basisin fact, it was not substantially justified, and the district court erred in
holding otherwise.

Thejudgment against Bisbeeisaffirmed. The order denying Green’smotion for
litigation fees and costs is reversed, and the case is remanded to the district court for
an award of reasonable fees and costs.
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