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BEAM, Circuit Judge.

Thomas Crossland was convicted by a jury for conspiracy to manufacture
methamphetamine and possession of alisted chemical, iodine, with causeto believe
it would be used to manufacture methamphetamine. Thedistrict court* sentenced him
to 240 months' imprisonment for the conspiracy conviction and 120 months on the
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possession conviction, to run concurrently. Crossland appeals from the district
court's pretrial orders denying a motion to suppress, a renewed motion to suppress
and a motion to dismiss. He also appeals his jury conviction, on the basis of
insufficient evidence. Finally, he appeals his sentence, arguing that it is excessive.
For the reasons set forth below, we affirm.

BACKGROUND

On October 13, 1998, Crossland ordered 220 pounds of iodine from Patricia
Roderstorf, aninternational salesrepresentativefor GFS Chemical. He stated that he
was doing business on behalf of Innovative Systems and GS| Incorporated. The
credit application he provided to GFS reported that Innovative Systems was in the
businessof "pyrotechnics/fireworks.” On October 23, 1998, he ordered an additional
220 pounds of iodine from Andrew Abdul, president of Dawn Scientific. He
requested that the iodine from both companies be delivered to "Kerr-McGee
Corporation Sequoyah Fuels Atomic Fuels Division, Fort Smith, Arkansas."
Crossland told Roderstorf that the iodine would be used by Kerr-McGeeto clean out
itsradioactivetanks. Roderstorf attempted to locate Kerr-McGeein Fort Smith, but
discovered that no Sequoyah FuelsFacility existed inthat area. Knowing that iodine
wasontheDEA "watchlist," Roderstorf contacted the DEA and provided agentswith
information about Crossland's order. Abdul also thought Crossland's order was
suspicious, and when he contacted K err-M cGee's headquarters, hewasinformed that
the company had no propertiesin Arkansas. Abdul contacted the DEA and provided
Agent Kelley with information regarding Crossland's order. Kelley attempted to
locate Kerr-M cGee Sequoyah Fuels, and discovered that no such business existed.
Kelley also checked to seeif Crossland had any prior drug offenses and found none.

The iodine from both companies was scheduled to arrive at Overnite
Transportation in Muskogee, Oklahoma, on November 5, 1998, and the DEA
dispatched a surveillance team to monitor its arrival. On November 5, the iodine
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arrived and Crossland retrieved it and drove to aself-storage unit. Agent Kelley and
other state and local officers followed Crossland to the storage unit. When they
arrived, Crossland was parked in front of his unit and was unloading the iodine.
Kelley testified that as he approached the storage unit he could see that inside there
wasabarrel marked " Red Phosphorous 110 Pounds." Kelley thenidentified himself,
told Crossland he was under investigation and read him his Mirandarights.

Crossland consented to a search of the storage unit. In the unit, the officers
found the barrel, which was largely empty, red powder on the floor, a set of scales
and a pair of gloves. Oklahoma law prohibited possession of red phosphorous
without a permit. Oklahoma authorities seized the items in the storage unit and
placed Crossland under arrest for possession of red phosphorous. That charge was
eventually dismissed. Crossland also signed aconsent to search hisresidence. When
Kelley searched the residence, he found $29,000 in cash, along with documents
showing that Crossland had ordered iodine and red phosphorous.

After Crossland wastaken to the M uskogee County Jail, an officer advised him
of hisMirandarightsand asked him about theiodineand red phosphorous. Crossland
told the officer that the chemicalswere used to turn fireworksred. He also said that
the chemicals were used to grow pecan trees. Unable to convince the officer that he
wastelling thetruth, Crossland eventually relented and said, "wait, wait just aminute.
I'll tell you the truth about it." The officer waited for Kelley and FBI Agent Caudle
to arrive. When Kelley arrived, he again advised Crossland of his Miranda rights.
Crossland told Kelley that the chemicalswerefor Roger Hugheswho was using them
to make methamphetamine. He said that he made afour hundred dollar profit per 110
pound barrel. Crossland then said, "l pieced it together and figured he was using it
or selling it to make crank. It didn't take arocket scientist to figure out what they
wereusing it for. | sell fireworks but the 1700 pounds of red phosphorous were not
used to make fireworks . . . | guess I'm guilty for what | did but | wasn't the one
making the dope."



A grand jury indicted Crossland for possession of iodine, a listed chemical,
having reasonable cause to believe it would be used to manufacture
methamphetamine. Several weeks later, the grand jury returned a superseding
indictment adding a second count for conspiracy to manufacture methamphetamine.
Crossland filed a motion to suppress his statements and the evidence seized. A
magi stratejudge conducted ahearing and denied the motion to suppress, which action
was adopted by thedistrict court. After Crossland failed to appear at histrial and was
apprehended in the Philippines, he filed arenewed motion to suppress based on this
court's ruling in United States v. Reinholz, 245 F.3d 765 (8th Cir. 2001). He also
filed a motion to dismiss count one, alleging that iodine was not a listed chemical.
The district court denied both motions. Crossland appeals all three of the district
court's pretrial orders. A trial was conducted and the jury found Crossland guilty on
both counts. He appeals the verdict, arguing there was insufficient evidence. The
district court sentenced Crossland to 240 months' imprisonment for the conspiracy
conviction and 120 months on the possession conviction, to run concurrently. He
appeal s his sentence, arguing that it is excessive.

II.  DISCUSSION

A. Motionsto Suppress

Crossland argues that a suspect's actions in ordering and purchasing iodine,
standing alone, do not provide sufficient probable cause to arrest the suspect.
Reinholz, 245 F.3d at 778-79. Under Reinholz, hearguesthat hisarrest wasunlawful
because it was not based on probable cause, and that his statements and the evidence
seized from his home should be suppressed. We review adistrict court's findings of
fact for clear error and determinations of reasonabl e suspicion and probabl e cause de
novo. United Statesv. Beck, 140 F.3d 1129, 1133 (8th Cir. 1998).




Crossland made a variety of arguments in his initial motion to suppress,
including : (1) the barrel inside his storage unit marked red phosphorouswas not in
plainview; (2) hewasforced to give his consent to search the storage unit; (3) hedid
not know he signed a consent to search his residence; and (4) he was coerced into
making incriminating statements at the county jail. In his renewed motion to
suppress, Crossland arguesthat the officers did not have probabl e causeto arrest him
because Reinholz held that ordering and purchasing iodine, standing alone, do not
provide sufficient probable cause to make an arrest. After carefully reviewing both
his opening and reply briefs, it appears that Crossland only advances his Reinholz
argument in this appeal. Out of an abundance of caution, however, we will assume
Crossland intended to appeal al of his non-Reinholz arguments as well.

After carefully reviewing the magistratejudge'sreport and recommendation of
the initial motion to suppress, we are persuaded that the barrel of red phosphorous
wasin plainview, Crossland voluntary consented to the search of hisstorage unit, he
knowingly and voluntarily consented to a search of his residence, and he was not
coerced into making the incriminating statements at the county jail. See 8th Cir. R.
47B. We next turn to Crossland's Reinholz argument.

The Fourth Amendment protects "[t]he right of the peopleto be secureintheir
persons, houses, papers, and effects, agai nst unreasonabl e searchesand seizures," and
it requires probable cause for lawful searches and seizures. U.S. Const. amend. 1V
seedsolllinoisv. Gates, 462 U.S. 213, 230, 235 (1983). "We assess probable cause
fromtheviewpoint of areasonably prudent policeofficer, acting inthe circumstances
of the particular case. We remain mindful that probable causeisapractical, factual,
and nontechnical concept, dealing with probabilities.” Reinholz, 245 F.3d at 776
(internal citationsomitted). Furthermore, "[p]robable causefor an arrest existswhen
thetotality of circumstances demonstratesthat the arresting officer personally knows
or has been reliably informed of sufficient facts to warrant a belief that a crime has




been committed and that the person to be arrested committed it." 1d. at 778 (citing
Kuehl v. Burtis, 173 F.3d 646, 650 (8th Cir. 1999)).

In Reinholz, the court held that the police did not have probable causeto arrest
asuspect merely because they had been reliably informed that the suspect had legally
purchasediodine, eventhough atrash search outside the suspect'shomereveal ed drug
paraphernalia. Reinholz, 245 F.3d at 776. The court reasoned that the police did not
have probable cause because the suspect did not have a drug record, police did not
observe him engage in any illegal activity, there was no corroborating police
investigation, and surveillancefailed to reveal any criminal activity connected to the
suspect's house. 1d. Although on the surface many of the facts here appear
comparableto Reinholz, the cases are, in fact, very different. Reinholz held that the
arrest was illegal, in part, because the officers did not advise the suspect of his
Miranda rights when they arrested him. 1d. Here, on the other hand, Crossland
received the Mirandawarning the moment K elley approached himat the storage unit.
Furthermore, the officers in this case conducted an independent investigation to
corroborate the information supplied by the chemical companies. The officers
discovered that Crossland was fabricating the existence of companiesand lied about
what the chemicals would be used for. In addition, the officers personally observed
Crossland load iodine onto a truck and transport it to his storage unit, a different
destination than that provided to the chemical suppliers. In Reinholz, on the other
hand, all the police had was atip that the suspect had legally purchased iodine. Also,
before the arrest, the officers here obtained consent to search the storage unit and
discovered a red phosphorous barrel, scales, gloves, and red powder covering the
floor. Fromthe perspective of experienced DEA agents, red phosphorous and iodine
are commonly known to be used in the manufacturing of methamphetamine.

In sum, the evidence was suppressed in Reinholz because a non-Mirandized
suspect gave statementsto officersduring acustodial interrogation. The questioning
occurred prior to the officers finding any iodine in the possession or control of the
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defendant. The police failed to conduct an independent investigation to corroborate
the tip that the suspect had in fact purchased iodine. Here, on the other hand,
Crossland received the Miranda warning immediately, the officers observed iodine
in his possession, and the police investigated the tips from the chemical companies
and discovered that Crossland's proffered reasons for purchasing iodine were
fabricated. Furthermore, the agents found red phosphorous and scales in the same
unit wheretheiodinewasto be stored. Taken together, wethink areasonable officer
would conclude that there were sufficient factsto believe that Crossland committed
acrime. Therefore, the officers had probabl e cause and the denials of the motionsto
SUPPress were proper.

B. Motion to Dismiss

Crossland contends that count two of the indictment is constitutionally
insufficient because at the time of his offenseiodine was not alisted chemical agent.
He argues that at the time of his offense the Attorney General had yet to designate
ilodine as alist Il chemical. We review federal constitutional questions de novo.
United Statesv. Johnson, 56 F.3d 947, 953 (8th Cir. 1995). Crossland'sargument is
without merit. Although the Attorney General had not yet specified iodine as alist
|1 chemical by regulation at the time of Crossland's indictment, Section 204 of the
Comprehensive M ethamphetamine Control Act of 1996 specifically designatediodine
asalist 1l chemical. See21 U.S.C. §802(35)(l). Thus, iodinewasalist Il chemical
by operation of law and the lack of an additional regulation by the Attorney General
Isimmaterial.

C. Sufficiency of the Evidence

Crossland contends that there was insufficient evidence of his involvement
with a conspiracy, because at the time he purchased the iodine it was legal to
purchase and possess any quantity of iodine. He aso points out that no
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methamphetamine was ever seized in connection with his case. In sum, Crossland
arguesthat there was no evidence that he knew of, or participated in, any conspiracy
to manufacture methamphetamine.

"The standard of review of an appeal concerning sufficiency of the evidence
isvery strict, and the verdict of the jury should not be overturned lightly." United
Statesv. Burks, 934 F.2d 148, 151 (8th Cir. 1991). "In reviewing the sufficiency of
the evidence on appeal, the court viewsthe evidencein thelight most favorableto the
government, resolving evidentiary conflictsinfavor of thegovernment, and accepting
all reasonable inferences drawn from the evidence that support the jury's verdict."
United Statesv. Erdman, 953 F.2d 387, 389 (8th Cir. 1992). Wewill reverseonly if
no reasonable jury could have found the accused guilty beyond a reasonable doubit.
United States v. Harmon, 194 F.3d 890, 892 (8th Cir. 1999).

Inorder to convict Crossland of conspiracy to manufacture methamphetamine,
the government needed to provethat (1) aconspiracy existed; (2) Crossland knew of
the conspiracy; and (3) he knowingly became a part of the conspiracy. United States
v. Davidson, 195 F.3d 402, 406 (8th Cir. 1999). To establish the existence of a
conspiracy the government needed to prove that there was an agreement among
individualsto achieveanillegal purpose. United Statesv. Grego, 724 F.2d 701, 704
(8th Cir. 1984). Circumstantial evidence alone can prove the existence of such
agreement. United States v. Townsley, 843 F.2d 1070, 1087 (8th Cir. 1988). An
eXpress agreement is unnecessary—a conspiracy may consist of merely a tacit
understanding. United Statesv. Pintar, 630 F.2d 1270, 1275 (8th Cir. 1980). Tofind
that an accused participated in aconspiracy, the government must show some el ement
of cooperation beyond mere knowledge of the existence of the conspiracy. United
States v. Duckworth, 945 F.2d 1052, 1053 (8th Cir. 1991).

Viewing the evidencein alight most favorable to the government, we think a
reasonabl ejury could find that Crossland wasguilty of both countsin the superseding
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indictment. A forensic chemist testified that red phosphorous, iodine and ephedrine
can be combined with other items available from grocery stores to make
methamphetamine. The record shows that in addition to the iodine shipment,
Crossland ordered and received atotal of 1,964 pounds of red phosphorousfrom one
distributor alone. He also attempted to order 14,000 pounds of red phosphorous
before the prospective distributor was contacted by the police. He told these
distributors that he wanted the red phosphorous to make fireworks and road flares.
While Crossland claimed at various times that the chemicals he possessed would be
used to grow pecan trees, put color in fireworks, and make road flares, thejury heard
evidence that red phosphorous had no application for growing pecan trees and that
iodine wastoxic and would kill thetrees. Evidence was also presented that iodineis
not used to manufacture fireworks. Furthermore, an expert in pyrotechnicstestified
that Crossland could have made 35 million road flares with the amount of red
phosphorous he purchased. The jury heard other testimony debunking Crossland's
proffered explanations for the chemicals. For instance, Kerr-McGee did not have a
Sequoyah Fuelsfacility. Infact, Kerr-McGee did not own any property in Arkansas.
Also, there was testimony that iodine is not used to decontaminate nuclear facilities.
In sum, itisreasonableto assumethat thejury rejected all of Crossland'sexplanations
for legitimate uses of the chemicals, thus supporting the inference that Crossland
knew exactly what the chemicals were in fact used to produce.

Crossland's own statements essentially concede that he was involved in a
conspiracy to manufacture methamphetamine. He said he assumed Roger Hughes
was making "crank” with the chemicals he was providing. He said it "didn't take a
rocket scientist” tofigureit out. Agent Kelley subsequently found Roger Hughesin
an Oklahoma jail charged with methamphetamine violations. Crossland also
acknowledged that he knew he should not be supplying methamphetamine producers
with precursor chemicalswhen hesaid "l guess|'m guilty for what | did, but | wasn't
the one making the dope.” Crossland even acknowledged that he knew the location
of one of the methamphetamine |abs where his chemicals went when he told Kelley,
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"Jimmy said that the dopelab wasin Broken Arrow, Oklahoma." Inaddition, thejury
heard from Crossland's cellmate, who testified that Crossland told him that he had
previously made methamphetamine but could make more money by selling the
chemicals to other people who made the drug. It is clear from reviewing the record
that a reasonable jury could conclude that Crossland was a supplier and broker of
chemicals used to make methamphetamine and that he was guilty of conspiracy and
possession of iodine having reasonable cause to believe it would be used to
manufacture methamphetamine. See, e.q., United Statesv. Montanye, 962 F.2d 1332,
1343 (8th Cir. 1992) (subsequent history omitted)? (supplier who sold laboratory
glassware, knowing with certainty that it would beusedinillegal drug manufacturing
conspiracy, was not entitled to favorable aiding and abetting instruction).

D. Sentencinglssue

Finally, Crossland claimsthat his sentence was grossly disproportionateto his
crime, and that it constituted cruel and unusual punishment in violation of the Eighth
Amendment. Wereview adistrict court'sfinding of fact at sentencing for clear error.
United Statesv. Russell, 234 F.3d 404, 408 (8th Cir. 2000).

The district court determined that the sentencing guidelines did not apply to
Crossland on the conspiracy and iodine possession charges because there were no
guidelines in existence for those at the time of his offense. Asaresult, the district
court turned to the conspiracy statute's sentencing range and found that the statutory
maximum sentence for drug conspiracy was twenty years. 21 U.S.C. § 841(a)(1).
The statutory maximum for possession of iodine with cause to believe it would be

2T his opinion was subsequently vacated and asuggestion for rehearing en banc
wasgranted. 962 F.2d at 1349. However, the en banc court specifically approved of
the portion of the prior panel opinion containing the discussion of the aiding and
abetting instruction. See United States v. Montanye, 996 F.2d 190, 194 (8th Cir.
1993) (en banc).
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used to manufacture methamphetamine was ten years. 21 U.S.C. § 841(d)(2). The
district court sentenced Crossland to the statutory maximum on both counts, but
elected to have the sentences run concurrently. Thedistrict court based its sentence,
in part, on the testimony of a chemist who reported that approximately 146 pounds
of elghty percent pure methamphetamine coul d have been manufactured fromthe 440
pounds of iodine purchased by Crossland. Thedistrict court concluded that, in order
to reflect the seriousness of the offense, the defendant should be sentenced to the
statutory maximum.?

Crossland advances the unremarkable argument that there were no drugs
manufactured from the iodine the police actually seized. While obvious, that fact is
totally irrelevant. Thefact that the police prevented the distribution of theiodine to
methamphetamine manufacturers does not diminish Crossland's cul pability for his
offenses. Insum, thedistrict court did not err in sentencing Crossland to the statutory
maximum.

I11.  CONCLUSION

For the reasons discussed, we affirmthe pretrial ordersof thedistrict court, the
jury verdict and the sentence.

A true copy.
Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CIRCUIT.

*|f the sentencing guidelines that are now in effect had governed Crossland's
sentence, it appears his guideline range would have been between 324 and 405
months' imprisonment.
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