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M guel Lazaro-Quadarrama, a citizen of Mxico, appeals his eight-
nmont h sentence inposed by the district court after he pleaded guilty to
illegally re-entering the United States as a deported alien, in violation
of 18 U S C. 8§ 1326(a) & (b)(1). For reversal, Lazaro-Guadarrana
chall enges the district court's inposition of a four-level sentencing
enhancenent pursuant to U S.S.G § 2L1.2(b)(1) because Lazaro- Guadarranmm
previously had been deported after a conviction for possession of a
counterfeit Alien Registration Receipt ("green card"). Because Lazar o-
Guadarrama's prior felony related to an inmigration |aw violation which
does not call for an enhanced sentence, 18 U S.C. § 1546, we reverse and
vacate the sentence inposed.



l. BACKGROUND

In January 1994, Lazaro-Qiadarrama was convicted in the United States
District Court for the Northern District of lowa for fraud and ni suse of
visas, permits and other docunents, in violation of 18 U S.C. 8§ 1546, as
a result of Lazaro-Guadarrana's entering into the United States w thout
i nspecti on. Lazaro- Guadarrana had attenpted to obtain an |owa
identification card at the Waterloo office of the lowa Departnent of
Transportation using a false Alien Registration Receipt card (comonly
known as a "green card"). His application for an identification card was
denied and the false green card was confiscated. Lazar o- Guadarr ana
admitted the charges at his February 1994 deportation hearing, waived
appeal , and was deported to Mexico three days later. After a few nonths,
Lazaro- Quadarrama returned to the United States to be with his fiancee and
i nffant and began worki ng. Lazaro-Quadarrama was arrested on May 2, 1995,
and charged with the instant offense.

The presentence report (PSR) indicated a base offense level of 8
under section 2L1.2, a two-level reduction for accepting responsibility,
and a four-level enhancenent under section 2L1.2(b)(1). Lazar o-
Quadarrama's total offense level of 10 and his crimnal history category
of Il (based on his prior felony) resulted in a Quidelines sentencing range
of eight to fourteen nonths. Applying the four-level increase under
section 2L1.2(b)(1) over Lazaro-Q@iadarrama's objection, the district court
sentenced him to eight nonths inprisonnent and three years supervised
rel ease. H's term of inprisonnent is scheduled to end on Decenber 30
1995, when he will be released for deportation

Lazar o- Quadarrana appeals, arguing that the district court erred in
appl ying a four-Ilevel enhancenent under section 2L1.2(b)(1).



. DI SCUSSI ON

VW review de novo the district court's construction of the sentencing
guidelines. See United States v. Ballew, 40 F.3d 936, 943 (8th Gr. 1994),
cert. denied, 115 S. C. 1813 (1995). Chapter 2, Part L of the Sentencing
Quidelines pertains to "Ohfenses involving Immgration, Naturalization, and
Passports.” Section 2L1.2 applies to convictions under 8 U S.C. § 1326.
Section 2L1.2(b)(1) instructs the district court to increase the

defendant's base offense level by four levels "[i]f the defendant
previously was deported after a conviction for a felony, other than a

felony involving violation of the imrigration laws." (Enphasis added).

The Sentencing Guidelines do not define "immgration |aws." However, 8
US C 8§ 1101(17) provides the follow ng definition

The term "inmigration laws" includes this Act and all
| aws, conventions, and treaties of the United States relating
to the immgration, exclusion, deportation, or expulsion of

al i ens.
Under this definition, all "inmgration |aws" may include | aws other than
those of Title 8 of the United States Code, which chapter is entitled
"Aliens and Nationality." The issue is whether Lazaro-Quadarram's prior

felony conviction under 18 U S.C. § 1546 constituted a felony "involving
a violation of the inmgration laws." Section 2L1.2, comment. (n.3).

In determ ning that Lazaro-Quadarrama's section 1546 conviction for
possessing a false green card did not fall wthin the exception as
involving a violation of the immgration |aws, the district court relied
on United States v. Sotelo-Carrillo, 46 F.2d 29 (7th Gr. 1995). In
Sotelo-Carrillo, the Seventh Circuit affirmed the district court's
application of a four-level section 2L1.2(b)(1) increase to a defendant who

had been convicted previously of passport fraud and fal sely representing
hi nsel f to be



a United States citizen, in violation of 18 U S.C. 88 911 and 1542. 1d.
at 29.! Acknowl edging that "Title 8 provides a definition of the
i mm gration | aws which woul d occasionally enconpass | aws ot her than those
found in Title 8," the court nonet hel ess determ ned that definition to be
"extrenmely narrow, reaching no crimnal conduct beyond that necessarily
commtted in connection with the admission or exclusion of aliens" and
"kn[e]w of no | aws neeting that specification except those in Title 8 of
the United States Code." 1d. Here, the district court acknow edged that
Lazaro- Quadarrama's was a "closer" case and that reasonable m nds could
differ on this issue, but nonethel ess applied the enhancenent. W reject
t hat anal ysi s.

The definition of "inmgration | aws" provided in Title 8 is a broad
one. In addition, section 1546--which prohibits knowi ng use or possession
of a false alien registration receipt card or "other docunent prescribed
by statute or regulation for entry into or as evidence of authorized stay
or enploynent in the United States"--was originally part of Title 8, and
had been enacted, with sone differences, as part of the Inmmgration and
Nationality Act of My 26, 1924 (43 Stat. 165).2 Wile not specifically
regulating inmgration itself, section 1546 controls the creation and
possessi on of docunents necessarily connected with inm grants and

The Sotelo-Carrillo court also cited United States v.
Adel eke, 968 F.2d 1159 (11th G r. 1992), which assuned, w thout
deci ding, that a previous passport-fraud conviction could be used
to enhance a sentence under this guideline provision. Sotelo-
Carrillo, 46 F.3d at 29.

2l n 1948, section 1546 was transferred to Title 18 of the
United States Code. See 1 U S.CC S., Appendix 2 at A441-42
(1948). This provision was contained in chapter 75 of the Act,
entitled "Passports and Visas." Chapter 69 of the Act, which
al so contained provisions transferred to Title 18, was titled
"Nationality and G tizenship." See 1 U S.C.C.S., Appendix 2 at
A433, A440; see also 18 U S.C. § 1546, Revision Notes and
Editorial Notes.
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immgration.® W note that the sentencing guideline portion applicable to
of fenses under section 1546 is also Chapter 2, Part L--the sane guidelines
portion applicable to federal inmigration |aw violations.

Moreover, the term jinvolving in the sentencing guideline of
"involving violation of the immgration |aws" presents a |oose term
capabl e of a broad interpretation. Indeed, the word "involving" is at best
anbi guous. Thus, in any event, the rule of lenity applies to anbi guous
provisions of the Sentencing Quidelines. See United States v. RL.C, 915
F.2d 320, 325 (8th Gr. 1990), aff'd, 503 U S. 291 (1992). "The rule of

lenity states that a court cannot interpret a federal crininal statute 'so
as to increase the penalty that it places on an individual when such an
interpretation can be based on no nore than a guess as to what Congress
intended.'" |d. The rule of lenity favors the statutory construction
yielding the shorter sentence. 1d. The sane interpretation applies to the

gui del i ne here.

[11. CONCLUSI ON

W thus conclude that the district court erred in applying the four-
| evel enhancement to Lazaro-Guadarrama under the circunstances of this
case. Accordi ngly, because Lazaro-Quadarrama has now served the full
length of any sentence he may have received absent the four-Ievel
enhancenent and | ower resultant sentencing range (one to seven nonths), we
vacate the renai nder of Lazaro-

\\é rej ect as inapposite the governnent's cite to United
States v. Knight, 514 F.2d 1286 (5th G r. 1975), for the
proposition that section 1546 is not an immgration | aw because
United States citizens are subject to prosecution under its
provisions. W note that United States citizens are subject to
crim nal prosecution under other statutory provisions which are
clearly immgration | aws under the analysis of both the district
court and Sotelo-Carrillo. See, e.qg., 8 U S.C. 8§ 1324 (crimnal
l[iability for "any person” who brings illegal aliens into United
States).
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Quadarranma's sentence and order his imedi ate rel ease fromincarceration.
Let this mandate issue forthwth.

A true copy.
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