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Jr., individually and as *
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and Novella C. Adans, *
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Def endants - Appel |l ees.
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Filed: January 26, 1996

Bef ore WOLLMAN, LOKEN, and MORRI S SHEPPARD ARNOLD, Circuit Judges.

LOKEN, Gircuit Judge.

On May 27, 1990, Idaho residents Novella and Frank Adans were
killed in a single engine airplane crash near Naylor, Mssouri. 1In
this diversity action, their five children seek damages for cl ains
that the crash was caused by a defect in the airplane' s autopilot,
a product nanmed the Bendi x/ King KFC 150. Plaintiffs appeal the
di smi ssal of their wongful death action w thout prejudice due to



insufficient service of process. Concluding that the district
court® did not abuse its discretion, we affirm

| . Background.

Plaintiffs filed their initial conplaint on My 21, 1993,
al l eging that the named defendant, "AlliedSi gnal General Aviation
Avionics (Fornerly Bendi x/King General Avionics)," is liable as
manuf acturer of the autopilot. Plaintiffs personally served the
conplaint on R Craig Christie at a business address in Qd athe,
Kansas. Plaintiffs |ater explained that they chose this method of
service based upon (i) statements in the 1993 edition of an
avi ation i ndustry buyers reference book, Wirld Aviation Directory,
that Bendix/King is now naned AlliedSignal GCeneral Aviation
Avionics ("ASGAA"), that ASGAA is |ocated at the Kansas address,
and that M. Christie is its president; and (ii) an anonynous
tel ephone call to the nunber listed for ASGAA in the Kansas City
tel ephone directory in which plaintiffs' counsel was told that
ASGAA is the conpany's nanme and Christie is its president.

ASGAA noved to dismiss the conplaint for insufficiency of
process and insufficiency of service of process,? submitting an
affidavit by M. Christie stating that he is not an enployee,
of ficer, or director of ASGAA, is not authorized to accept service
for ASGAA, and indeed is not aware of any corporation nanmed ASGAA.
Plaintiffs pronptly noved for leave to file an anended conpl ai nt
nam ng as additional defendants AlliedSignal, Inc.; AliedSigna
Aer ospace Conpany; and Al |l i edSi gnal Aerospace, Avionics Goup. The

'The HONORABLE JEAN C. HAM LTON, Chief Judge of the United
States District Court for the Eastern District of Mssouri.

°’See Fed. R Civ. P. 12(b)(4) and (5). The distinction
between the two insufficiencies is often blurred, and it is
appropriate to present and anal yze service issues under both
rules. See 5A Charles AL Wight & Arthur R M1l er, Federal
Practice and Procedure: Civil § 1353, at 277 (2d ed. 1990).
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anended conpl ai nt al |l eged that these four defendants "individually
or collectively, is [sic] a corporation and/or business." The
district court granted | eave to amend. Plaintiffs served the new
defendants by personally serving M. Christie at the Kansas
address, after counsel again consulted the World Aviation Directory
and pl aced anot her anonynous call to that business office.

The new def endants filed notions to dismss, and ASGAA r enewed
its nmotion to dismiss, again challenging service of process.
Def endants submtted two additional Christie affidavits stating
that (i) he is Senior Vice President of King Radio Corporation, a
Kansas corporation |located at the O athe, Kansas, address; (ii)
King Radio is a whol | y-owned but separatel y-operated subsidiary of

AlliedSignal, Inc., a Delaware corporation having its principal
office in New Jersey; (iii) he is not an enployee, officer, or
director of AlliedSignal, Inc., and is not authorized to accept

service on its behalf; and (iv) the other new defendants,
Al |l i edSi gnal Aerospace Conpany and Al | i edSi gnal Aer ospace, Avionics
Group, do not exist as legal entities.

Plaintiffs made no additional effort to serve the four naned
defendants, did not seek |eave to add King Radi o as an additi onal
defendant, and did not seek discovery on the service issues.
Instead, plaintiffs filed an affidavit explaining the results of
their Wrld Aviation Directory and tel ephone inquiries, arguing
that this research established that Christie is president of ASGAA,
whi ch has an office at the Kansas address. Therefore, plaintiffs
concluded, service on Christie was personal service on the
corporation that manufactured the allegedly defective autopilot.

Sonme nonths later, with discovery paralyzed by the service of

process dispute, the district court took up defendants' |ong-
pending notions and dismssed the amended conplaint wthout
prej udi ce. The court reasoned that Wrld Aviation Directory

excerpts and plaintiffs' telephone inquiries did not reliably
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refute defendants' showi ng that M. Christie was not authorized to
accept service of process on behalf of any naned defendant.

Plaintiffs then filed a notion to reconsider, arguing again
that service on Christie was effective to serve all four naned

def endant s. Plaintiffs' submssion in support of that notion
included: (i) State of Kansas Corporate Annual Reports for King
Radio Corporation for 1989-1992. These reports confirnmed
Christie's averral that King Radi o was a whol | y- owned subsi di ary of
Al liedSignal, Inc., doing business at the O athe, Kansas, address.
(i) An affidavit and chart describing the corporate structure of
Al liedSignal, Inc., and sonme of its operating divisions and

subsidiaries, based upon information informally provided by an
Al l i edSignal public relations office. That information, too, was
consistent with the facts presented in support of defendants’
nmotions to dismss. (iii) Pleadings froma lawsuit in the Northern
District of Ohio showi ng that King Radio had, wi thout objecting to
t he manner of service, answered a conplaint that inproperly naned
King Radio as Allied Signal Aerospace Co.

As an alternative to their request that the district court
reverse its prior ruling, plaintiffs requested an additional sixty
days to reserve defendants. Plaintiffs argued that dism ssa
wi thout prejudice was too harsh because a three-year M ssouri
statute of limitations had then expired.® They further argued that
there was good cause to extend the 120-day tine limt for service
of process because plaintiffs were msled by defendants' "naze of
organi zations, shells, strategic business units, operating units,
and other such corporate structures.™ Plaintiffs requested a
"short w ndow of discovery” to explore these service issues.

%For purposes of the appeal, we assune without deciding that
this Mssouri statute of limtations governs plaintiffs' clains.
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The district court denied the notion to reconsider, concl udi ng
that plaintiffs had presented no new evi dence that service on M.
Christie was effective service on any defendant. The court denied
plaintiffs' request to reserve and for discovery because plaintiffs
had not acted diligently and indeed had yet to serve the proper
def endant despite being given sufficient information to do so in
the Christie affidavits. This appeal foll owed.

1. Adequacy of Service.

On this record, one of two corporations nmay be the proper
entity to defend plaintiffs' clains -- AliedSignal, Inc., which
was never served, and its subsidiary, King Radio, which was never
named. Plaintiffs have no proof that the other three naned
def endants are separate corporations. These defendants appear to
be ei ther operating divisions of AlliedSignal, Inc., or trade nanes
used by AlliedSignal or one of its subsidiaries. O course, the
actual structure of the AlliedSignal corporate famly may be
different, but plaintiffs have elected to have service issues
deci ded on this record.

Changing their enphasis on appeal, plaintiffs stress the
contention that Christie was authorized to accept service on behal f
of the parent corporation, AlliedSignal, Inc., the only naned
defendant that clearly exists. However, they have no evidence
effectively contradicting Christie's sworn statenent that he i s not
an agent of that corporation on whom process may be served under
Fed. R Cv. P. 4(h)(1). Christieis an officer of King Radio, and
plaintiffs submtted evidence that King Radio advertises its
subsidiary relationship with A liedSignal, Inc. But absent
probative evidence that the two corporations are not independently
operated, service on an officer of a subsidiary, here King Radio,
does not effect service on the parent corporation, AlliedSignal,
Inc. See |.A.M Nat'l Pension Fund v. Wakefield Indus., 699 F.2d
1254, 1258-59 (D.C. Cir. 1983); Obis Marine Enters. v. TEC Marine
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Lines, Ltd., 692 F. Supp. 280, 286 (S.D.N.Y. 1988). And if

AlliedSignal, Inc., was inproperly served, the district court
| acked jurisdiction over that defendant whether or not it had
actual notice of the lawsuit. See Printed Media Servs., Inc. v.

Solna Wb, Inc., 11 F.3d 838, 843 (8th Gr. 1993).

Plaintiffs' failures to properly serve AlliedSignal, Inc., and
to name King Radio are baffling. The use of trade nanmes, operating
di vi sions, and i ndependent subsidiaries by enterprises the size of
Al liedSignal, Inc., is hardly unusual. The need to identify the
proper corporate defendant is apparent to any practicing attorney,
particularly if issues of successor corporate liability |oom as
t he Bendi x/ Ki ng product nane suggests. |Industry buyer guides and
anonynous calls to business offices are not reliable sources for
i denti fying proper corporate nanes, whereas the Christie affidavits
identified King Radio and AlliedSignal, Inc., and told plaintiffs
where to serve them  Then, when plaintiffs belatedly went to a
reliable source, the State of Kansas Corporate Annual Reports,
those reports confirmed Christie's averrals.

For these reasons, the district court properly ruled that
plaintiffs had failed to serve any defendant within 120 days, the
time limt inposed by Fed. R Cv. P. 4(m. As in (onzalez v.
Tenple Mountain Ski Resort, Inc., 613 F. Supp. 354, 355 (D. Mass.
1985), there is no proper service when the person served is an
officer of a corporation not nanmed a defendant. Plaintiffs
conplain that King Radi o apparently waived a simlar defect in the
Ohio litigation. But defendants had no obligation to waive their
due process right to proper service. They were obliged not to
evade service, but because they provided accurate information in
the Christie affidavits, they cannot be accused of evadi ng servi ce.




[11. Dism ssal of the Action.

As in the district court, plaintiffs alternatively argue that
the district court erred in dismssing their anended conpl aint
wi t hout prejudice. Rule 4(m provides:

| f service of the summons and conplaint is not nade upon a
defendant within 120 days after the filing of the conplaint,
the court . . . shall dismss the action w thout prejudice as
to that defendant or direct that service be effected within a
specified tine; provided that if a plaintiff shows good cause
for the failure, the court shall extend the time for service
for an appropriate period .

This Rule was effective on Decenber 1, 1993, and governs "al

proceedings in civil cases thereafter commenced and, insofar as
just and practicable, all proceedings in civil cases then pending."”
Suprene Court Order of April 22, 1993, Adopting and Amendi ng Rul es

of Cvil Procedure, | 2.

Plaintiffs first argue that we nust renmand because the
district court failed to perceive that it had the discretion to
guash service of process but retain jurisdiction. See C& L Farns,
Inc. v. Federal Crop Ins. Corp., 771 F.2d 407, 408-09 (8th Gr.
1985); Haley v. Sinmmons, 529 F.2d 78, 79 (8th Cr. 1976). After
careful review of the district court's two thorough opinions,
however, we are satisfied the court appreciated that its decision
to dism ss was discretionary, rather than mandatory.

Plaintiffs next argue that the district court abused its
di scretion by denying their requests to correct the nanes of the
def endants sued, and for limted discovery on service of process
i ssues. The request for discovery requires little discussion. It
cane nearly one year after defendants first raised service of
process i ssues and submtted the Christie affidavits. The district
court did not abuse its discretion in denying this bel ated request
as untinmely.
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The request to correct defendants' nanmes as pleaded is nore
difficult. On appeal, plaintiffs assert that they asked to
substitute King Radi o Corporation for one of the non-existent naned
defendants, as effectively happened in the Chio litigation when
King Radi o answered disclosing its correct corporate nane. Had
this been explained to the district court, such relief mght have
been appropriate. See Cobb v. Stringer, 660 F. Supp. 1133, 1136-37
(WD. Ark. 1987) (subsequent history omtted). But plaintiffs
i nstead asked the district court to substitute King Radio's March
1994 successor® for King Radio, clainming that King Radio had
"operated at all tinmes relevant herein as a unit of the other
defendants.”™ This untinely request did not address plaintiffs'
real problem-- their persistent, inexplicable failure to nane as
def endant King Radio, the separate corporation of which Christie
was admttedly an officer and managi ng agent. Thus, we concl ude
there was no abuse of discretion in denying this request.

For the first time in their reply brief, plaintiffs raise
anot her issue they belatedly presented to the district court --
whet her that court's di sm ssal was an abuse of discretion under new
Rule 4(m). The prior Rule required dismssal if plaintiff "cannot
show good cause why such service was not made within" 120 days.
See Fed. R Civ. P. 4(j) (1991). The new Rule increases a district
court's discretion to extend the 120-day time period by authori zi ng
the court "to relieve a plaintiff of the consequences of an
application of this subdivision even if there is no good cause
shown." Rule 4 Advisory Conmittee Notes (1993). Thus, under Rule
4(m, if the district court concludes there is good cause for
plaintiff's failure to serve within 120 days, it shall extend the
time for service. |If plaintiff fails to show good cause, the court
still nmay extend the tinme for service rather than dism ss the case

‘Apparent |y, King Radio changed its nane to AlliedSignal
Avionics, Inc., following its March 1994 nerger w th anot her
Al liedSignal entity (not a nanmed defendant).
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wi t hout prejudice. See Espinoza v. United States, 52 F.3d 838, 841
(10th Gr. 1995); Petrucelli v. Bohringer & Ratzinger, 46 F.3d
1298, 1305 (3d Cir. 1995).

Plaintiffs argue that their diligent inquiries and pronpt
filing of an anended conplaint satisfy Rule 4(m's good cause
standard. A showi ng of good cause requires at |east "excusable
negl ect” -- good faith and sone reasonabl e basis for nonconpli ance
with the rules. See Lujano v. Omaha Public Power Dist., 30 F.3d
1032, 1035 (8th Cir. 1994); Pellegrin & Levine, Chartered V.
Ant oi ne, 961 F.2d 277, 282-83 (D.C. G r. 1992). Wen counsel has
anple notice of a defect in service, does not attenpt an obvious
correction, and chooses to defend the validity of the service
attenpted, there is no good cause for the resulting delay if that
nmet hod of service fails. See Traina v. United States, 911 F.2d
1155, 1157 (5th G r. 1990).

Here, for one year plaintiffs ignored reliable sources of
corporate structure information, such as the Kansas Secretary of
State, and refused either to act on the information provided in the
Christie affidavits, or to look behind that information through
di scovery. Even when the Kansas Corporate Annual Reports and
information provided by an AlliedSignal public relations office
confirmed the Christie affidavits, plaintiffs stubbornly refusedto
take the obvious step of noving for |eave to add King Radio as a
named defendant. Thus, plaintiffs' insufficiency of service was
willful, not inadvertent. W cannot conclude that the district
court abused its discretion in finding no good cause for the
resulting delay. See Edwards v. Edwards, 754 F.2d 298, 299 (8th
Cir. 1985) (standard of review).

Al ternatively, plaintiffs argue that the district court abused
its Rule 4(m discretion by refusing to grant a permssive
extension of the 120-day tinme limt. Plaintiffs rely upon the Rule
4(m Advisory Comrittee Notes, which state that such relief "nmay be
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justified, for exanple, if the applicable statute of limtations

would bar the refiled action.” However, "the running of the
statute of limtations does not require the district court to
extend tinme for service of process.” Petrucelli, 46 F.3d at 1306.

Plaintiffs requested this discretionary relief al nost one year
after service issues were first raised. During that period, the
service of process dispute frustrated di scovery (because no naned
def endant had been served) and disrupted the court's efforts to set
a trial date. Plaintiffs in requesting nore tine assured the
district court that they could now effect service. But they never
t ook the obvious step of seeking to add King Radio, and they did
not advise the district court what steps would now be taken to
effect service and why the failure to serve would then be cured.
| ndeed, even on appeal plaintiffs do not acknow edge the need to
sue King Radio (or its successor), despite clear record evidence to
the contrary.

At sonme point, a litigant nust bear the consequences of
conscious strategic or tactical decisions of this kind. Although
this dismssal wthout prejudice my prove to have severe
consequences, the district court correctly applied the applicable

rules of civil procedure, carefully considered plaintiffs'
argunents on the service issues, and gave plaintiffs repeated
opportunities to correct their service insufficiencies. W

conclude that the court's ultimte decision to dismss wthout
prej udi ce was not an abuse of its substantial Rule 4(m discretion.

The judgnent of the district court is affirned.

A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, ElIGHTH Cl RCUIT.
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