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BRI GHT, Circuit Judge.

A jury convicted Swi nton of seven counts of bank fraud in
violation of 18 U.S.C. 8 1344, and he was sentenced to thirty-seven
months inprisonnent. Swinton raises three issues on appeal: (1)
the court violated Fed. R Evid. 404(b) by allow ng the governnment
to i ntroduce evidence of other, uncharged transactions in which he
was involved; (2) the evidence was insufficient to support the
conviction; and (3) the jury considered extraneous evidence in
reaching the verdict. W reject Swinton's first tw clains and
remand to the district court for an evidentiary hearing on his
third.

"The Honorable Adrian G Duplantier, United States District
Judge for the Eastern District of Louisiana, sitting by
desi gnati on



BACKGROUND

Swinton, a real estate entrepreneur and buil ding contractor,
was charged with seven counts of causing m srepresentations to be
made to financial institutions in violation of 18 U S.C. § 1334.
The indictnent alleged that Swinton was engaged in a sham sale
schenme in which he persuaded friends and acquai ntances to take out
loans in their own nanes to buy residential properties for him
Swi nton prom sed the buyers that he woul d make all paynments on the
| oans. The purported buyers typically would falsely represent
their qualifications for the loan and their intention to reside on
the property. The purported buyers would al so state that they had
made a downpaynent on the property which they, in fact, had not
made. Immediately after the sale of the property, the purported
buyer would "transfer"” the property to Swinton via a quitclaim
deed. Swi nton eventually defaulted on the |loans. Since the | oans
were all insured, the losses ultimately fell on the Departnent of
Housi ng and Urban Devel oprent.

Prior to trial, defense counsel filed a notion requesting
di scl osure of any "prior bad acts" evidence that the Governnent
intended to introduce pursuant to Fed. R Evid. 404(b).' The
Government responded by stating that they had opened their files
and that any 404(b) material sought by Swinton would be in those
files. The files contained information on the seven charged

'Rul e 404(b) provides:

Evi dence of other crimes, wongs, or acts is not
adm ssible to prove the character of a personin order to
show action in conformty therewith. It may, however, be
adm ssi ble for other purposes, such as proof of notive,
opportunity, intent, preparation, plan, know edge,
identity, or absence of mstake or accident, provided
t hat upon request by the accused, the prosecution in a
crimnal case shall provide reasonabl e notice in advance
of trial, or during trial if the court excuses pretrial
noti ce on good cause shown, of the general nature of any
such evidence it intends to introduce at trial.
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properties and approximately twelve additional unchar ged
transacti ons.

At trial, the Governnment produced three witness who testified
that they participated as the purported buyer in transactions for
whi ch Swi nt on was charged. The Governnent al so i ntroduced evi dence
concerni ng several other uncharged property transactions occurring
within the sane approximate tinme period. The district court
adm tted these uncharged transactions into evidence over defense
counsel's objection that the pretrial notice was insufficient to
satisfy the requirenents of Rule 404(b). The court determ ned t hat
the Governnent need not satisfy the Rule 404(b) requirenents
because the evidence tended to prove the existence of the plan
schenme, or artifice for which Sw nton was charged, and was thus not
"ot her acts" evidence governed by that rule.

The jury convicted Swinton on all seven counts. The court
sentenced Swinton to thirty-seven nonths inprisonnent followed by
three years of supervised release. Swinton noved for a new trial
claimng that the evidence of the other property transactions
shoul d not have been adm tted.

After the trial, a nenber of the jury contacted Sw nton and
indicated that, during jury deliberations, another juror had
menti oned that Swinton had a prior record. No evidence had been
i ntroduced at the trial concerning any prior conviction. Swnton's
counsel filed a notion requesting that he be all owed to di scuss the
matter with the jurors and renewed a notion for a new trial based
upon the jury considering extrinsic evidence. The district court
denied both notions, determning that the information was not
"extraneous", as required by Rul e 606(b), because any di scussi on or
specul ati on about the prior conviction would have originated within
the jury roomand not from an extraneous source.



1. DI SCUSSI ON
A.  EVIDENCE OF "PRI OR BAD ACTS"

During trial, the Government introduced evidence concerning
seven property transactions in which Swinton was involved but for
whi ch he had not been indicted. Defense counsel objected to the
evi dence asserting that the Governnent had failed to provide the
notice required by Fed. R Evid. 404(b). Citing United States v.
Bass, 794 F.2d 1305, 1312 (8th Cir. 1986), cert. denied, 479 U S.
869 (1986), the district court stated that the evidence was not
Rul e 404(b) evidence and admtted the evidence pursuant to Rule
402. We review a district court's decision to admt evidence for
an abuse of discretion. United States v. Severe, 29 F.3d 444, 447
(8th Cir. 1994), cert. denied, 115 S.C. 763 (1995).

Rul e 404(b) governs the adm ssion into evidence of "other
crines, wongs, or acts.” The rule applies only to "extrinsic"
and not to "intrinsic" evidence. See, United States v. QOakie, 12
F.3d 1436, 1441-42 (8th Cr. 1993); Bass, 794 F.2d at 1312; United
States v. Deluna, 763 F.2d 897, 913 (8th Cr.), cert. denied, 474
U S. 980 (1985); see also, Rule 404(b) Senate comrittee notes, 1991
anendnent. I n Bass, we explained this distinction stating,

We have held that where evidence of other crimes is
"so blended or connected, with the one[s] on trial as
t hat proof of one incidentally involves the other[s]; or
expl ains the circunstances; or tends logically to prove

any el enent of the crime charged,” it is adm ssible as an
integral part of the imediate context of the crine
char ged. Whien the other crinmes evidence is so

integrated, it is not extrinsic and therefore is not
governed by Rul e 404(b).

Bass, 794 F.2d at 1312 (quoting United States v. Derring, 592 F.2d
1003, 1007 (8th Gr. 1979) (citations omtted).




The Governnent further argues that the evidence concerning the
ot her uncharged transactions went directly to an elenent of the
crinme -- the existence of a schene or artifice -- and thus nust be
considered as "intrinsic" evidence. Section 1344, the violation of
whi ch Swi nt on was convi cted, provides:

Whoever knowi ngly executes, or attenpts to execute,
a schene or artifice --

(1) to defraud a financial institution; or

(2) to obtain any of the noneys, funds, credits,
assets, securities, or other property owned by, or under
the custody or control of, a financial institution, by
means of fal se or fraudul ent pretenses, representations,
or prom ses;

shal | be fined not nore than $1, 000, 000 or i nprisoned not
nore than 30 years, or both.

18 U.S.C. 8§ 1344 (1994). Thus, as one of the elenents of bank
fraud, the governnent nust establish that the defendant know ngly
executed (or attenpted to execute) a "schenme or artifice". The
i ndi ctnment alleged that Swinton was involved in a single schene to
defraud financial institutions, and that in furtherance of this
schenme, he "woul d cause m srepresentations and fal se information in

t he nort gage | oan applications and cl osi ng docunents."” Supersedi ng
| ndi ctnent, p. 2. Although Swi nton was charged with seven separate
counts of bank fraud, this court has previously held that each
execution of a single scheme to defraud constitutes a separate
offense. See United States v. Barnhart, 979 F.2d 647, 651 (8th
Cr. 1992).

In this case, Swi nton was charged wi th conducting a conti nui ng
schenme to defraud. Were the charged offenses were not isol ated
acts, but rather, were part of the series of transactions invol ving
the sane principal actors, in the same roles, and enpl oying the
same general nodus operandi, the various acts nay be considered to
constitute a single schene. See United States v. Miscatell, 42
F.3d 627, 630-31 (11th Cr.), cert. denied, 115 S. Ct. 2617 (1995).
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"“An uncharged act may not be extrinsic if it was part of the schene
for which a defendant is being prosecuted.” United States v. Q es,
994 F.2d 1519, 1522 (10th G r. 1993) (quoting United States V.
Record, 873 F.2d 1363, 1372 n.5 (10th G r. 1989).

In sum the uncharged transactions are "intrinsic" to the
charged counts of bank fraud if (1) the collected transactions were
all part of a single schene, or (2) the uncharged transactions were
"so bl ended or connected, with the one[s] on trial as that proof of
one incidentally involves the other[s]." Bass, 794 F.2d at 1312.
Wth these principles in mnd, we exam ne the specific uncharged
transactions introduced at trial.

Three of the seven uncharged transactions introduced at trial
concerned | oan transactions in which Courtney Washington was the
pur ported buyer of the property. Washington was al so the purported
buyer in four of the charged transacti ons. At trial, Washington
testified that in each of the charged transactions, he had no
intention of acquiring an ownership interest in the properties but
rat her purchased the properties for Sw nton because Sw nton had
"bad credit". He also stated that although the |oans indicated
that he nade a downpaynent, no such paynment was actually made
After the sale transpired, Washington quitclainmed the properties
back to Swinton. Union Mddern Mrtgage nade each of the loans in
the charged transactions, and the sanme closing agent ran all the
cl osi ngs.

The three uncharged transactions involving both Sw nton and
Washi ngt on whi ch were introduced at trial were clearly part of the
same schene as the four charged counts. Union Modern Mrtgage made
each loan, and the <closing agent that closed the charged
transactions closed these uncharged counts as well. Washi ngt on
al so quitclaimed these properties to Swinton followi ng the sale.
Finally, Washington testified that he had no intention to assune an
ownership interest in any of these properties. Such evidence did
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not concern "other acts" but rather acts belonging to the charged
schenme. See Severe, 29 F.3d at 447. The evidence of the other,
uncharged transactions did not necessarily inplicate Rule 404(b)
because this evidence related to the existence of a scheme, an
el enent of the charged crine.

Swi nton was convicted on one count relating to the purchase
and sale of a property at 2601 Rock Street in which Herbert Brooks
was the purported buyer. At trial, the Governnment introduced
evi dence about a prior uncharged transaction regarding a property
at 1817 Shiller in which both Sw nton and Brooks participated. The
Shiller property was a part of the overall schenme and enpl oyed the
sanme nodus operandi in which Brooks m srepresented t he exi stence of
a downpaynent, purchased the property for Swinton, and then
quitclainmed the ©property to Swinton after the closing.
Furthernore, the Shiller property was closely integrated into the
Rock Street transaction. First, the earlier transaction expl ai ned
how Brooks cane to be involved with the Rock Street transaction
Secondly, the real estate contract for the Rock Street property
i ndi cated that Brooks would be trading his equity in the Shiller
property as a source of downpaynent. The Government introduced
evi dence surrounding the Shiller property to show that Brooks
believed he had no equity in that property, and thus was not
contributing any value to the subsequent purchase.?

Finally, the Governnent introduced uncharged transactions
concerni ng 2505 Marshall, 1322 Jones, and 1824-26 Pul aski. 1In al
t hese i nstances, the purported buyer was Janette Jackson. Jackson
was the purported buyer in one of the indicted transactions, 917
College. In obtaining the loan for the Coll ege property, Jackson
i ndi cated that she woul d occupy that property for her hone and t hat

An uncharged transaction involving Swinton, Brooks and a
property | ocated at 5418 W 33rd was al so di scussed at trial. That
property, however, was first introduced by defense counsel.
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funds for the purchase canme fromher sale of the Marshall property.
The Governnent introduced evidence concerning the 1322 Jones
property because the loan file for that transaction, which foll owed
the College transaction, indicated that Jackson's hone was 2201
Center and not 917 Coll ege. The uncharged transaction thus
present ed evi dence tendi ng to show that Jackson had not intended to
occupy the College property. The Government introduced evidence
surroundi ng t he Marshal | property which indicated that the property
had been quitclaimed fromJackson to Swinton. This evidence thus
called into question the existence of any proceeds from the
Marshal | property. Thus the Marshall and Jones transactions were
"so bl ended or connected” with the charged count "so that proof of
one incidentally involves the other[s]." Bass, 794 F.2d at 1312.

The evidence submitted surrounding the 1824-26 Pul ask
transacti on, however, is nore problematic. Although the district
court conditionally admitted evidence regarding that transaction,?®
t he Governnment never established that a quitclaim deed had been
used in that instance, nor that any of the representations in the
file were fal se. Accordingly the Governnment did not showthat this
property was a part of the sane overall schenme or that it was
bl ended with one of the charged counts in any way other than the
fact that Jackson and Swi nton were both participants.

Al t hough evi dence surroundi ng this transacti on shoul d not have
been admitted into evidence, in light of the entire record, we
determne that its admssion constituted harmess error.
Di scussion of the Pulaski transaction consisted of a series of
hypot hetical questions to a bank officer concerning the | oan.
Little, if any, prejudice flowed from the adm ssion of the
evi dence, given that the Governnent never devel oped any evi dence of

*Apparently the evidence was not withdrawn and no liniting
instruction was subsequently given so the materials renmained in
evi dence.
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wr ongdoi ng. The introduction of the Pulaski transaction into
evi dence cannot be said to have prejudi ced Sw nton.

We add a comment. The issue here is a close one, and the
Gover nment ought not to have risked prejudicial error inthe trial.
The prosecutor should have disclosed the evidence in question to
the defendant as likely Rule 404(b) evidence. Si mply maki ng
avai |l abl e mountains of docunents w thout specifying which wll
likely be submitted has el enments of unfairness causing needl ess
expense to the defendant. There is no reason for the prosecution
not to provide reasonable notice of such evidence prior to the
trial

B. SUFFI CI ENCY OF THE EVI DENCE

Swi nton argues that the evidence was insufficient as a matter
of law to support the jury's verdict. He argues that the
Government presented no evidence that directly established that he
intended to defraud the financial institutions or that he enlisted
others to further this schene.

In review ng the sufficiency of the evidence, this court nust
view the evidence in the light nost favorable to the governnent,
resolving all conflicts in the governnment's favor. United States
v. Wonderly, 70 F.3d 1020, 1023 (8th Cr. 1995). Intent to defraud
need not be shown by direct evidence; rather, it may be inferred
fromall the facts and circunstances surrounding the defendant's
actions. 1d. (quoting United States v. O ausen, 792 F.2d 102, 105
(8th CGr.), cert. denied, 479 U. S. 856 (1986)). Upon review ng the
evidence, we determne that the jury could reasonably have
concl uded that Swi nton knowi ngly executed a schene to obtain funds
under fal se pretenses. Accordi ngly, we hold that the evidence was
sufficient to support the jury's verdict.
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C.  JURY M SCONDUCT

Swinton states that, after the trial, one of the jurors
contacted him and informed him that during jury deliberations,
sonmeone stated that Swinton had a crimnal record. The juror did
not indicate the source of this information. Although Swinton did
have a prior conviction, no evidence introduced at the trial
contai ned any mention of this prior conviction.?*

Swi nton's counsel filed renewed notions requesting that he be
all owed to discuss the matter with the jurors and for a new trial
based upon the jury considering extrinsic evidence. The district
court deni ed both notions, determ ning that the i nfornmati on was not
"extraneous"” because any di scussi on or specul ati on about the prior

conviction woul d have originated within the jury roomand not from
an extraneous source.

Fed. R Evid. 606(b) generally prohibits a juror from
i npeaching his or her verdict.®> See United States v. Krall, 835

“I'n fact, the trial judge prohibited any nention of Swinton's
prior felony conviction in the testinony of w tness Washi ngton
Tr. at 467-82.

°Fed. R Evid. 606(b) provides:

Upon an inquiry into the validity of a verdict or
indictment, a juror nay not testify as to any matter or
statenent occurring during the course of the jury's
del i berations or to the effect of anything upon that or
any other juror's mnd or enptions as influencing the
juror to assent to or dissent from the verdict or
i ndi ctment or concerning the juror's nmental processes in
connection therewith, except that a juror may testify on
t he questi on whet her extraneous prejudicial information
was i nproperly brought tothe jury's attention or whet her
any out side i nfluence was i nproperly brought to bear upon
any juror. Nor may a juror's affidavit or evidence of
any statenment by the juror concerning a nmatter about
which the juror would be precluded from testifying be
recei ved for these purposes.
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F.2d 711, 715-16 (8th G r. 1987). The only exception to this rule
is that "a juror may testify on the question whether extraneous
prejudicial information was inproperly brought to the jury's
attention or whether any outside influence was inproperly brought
to bear upon any juror."” Fed. R Evid. 606(b).

Al t hough Swi nt on does not contend that "any outside influence
was i nproperly brought to bear upon any juror", he argues that the
di scussion of the prior conviction constitutes "extraneous
prejudicial information.™ 1In United States v. Bassler, 651 F.2d
600, 602 (8th Cir. 1981), cert. denied, 454 U. S. 1151 (1982), this
court stated,

Extrinsic or extraneous influences include publicity
received and discussed in the jury room matters
considered by the jury but not admtted into evidence,
and conmuni cations or other contact between jurors and
out si de persons. Extrinsic or extraneous influences may
be grounds for inpeaching a verdict.

Di scussion of a prior conviction which was not introduced at tri al
fits the category of "matters considered by the jury but not
admtted into evidence."

The Governnent argues that if the jury inproperly discussed
defendant's prior conviction, such a discussion is not a matter of
extrinsic evidence at all because it would have originated from
within the jury room The Governnment's position, basically, is
t hat evi dence comng fromthe jurors thenselves is not "extrinsic."

The question of when a juror is resorting to know edge
obt ai ned outside the record presents sonme difficulties. Although
jurors are expected to bring comonly known facts to bear in
assessing the facts presented for their consideration, resort by a
juror to anything other than common know edge or record facts m ght
be held to violate the right to confrontation. 3 Winstein's
Evi dence, f 606[04], at 606-44, 46 (1995); see also United States
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ex rel. Omven v. McMann, 435 F.2d 813 (2d Cir. 1970), cert. deni ed,
402 U. S. 906 (1971).

In McMann, Judge Friendly provides a thorough discussion of
when statenments by jurors regarding their personal know edge of a
def endant may invalidate a verdict. First, Judge Friendly rejects
the juror/non-juror distinction that the Governnment suggests here,
stating, "There is no rational distinction between the potentially
prejudicial effect of extra-record information which a juror
enunci ates on the basis of the printed word and that which cones
fromhis brain." 435 F.2d at 820. Judge Friendly instead adopts
a distinction between allegations of specific facts as opposed to
general know edge or beliefs:

In short, the inquiry is not whether the jurors "becane
W tnesses” in the sense that they discussed any natters
not of record but whether they di scussed specific extra-
record facts relating to the defendant, and if they did,
whet her there was a significant possibility that the
def endant was prejudi ced thereby.

McMann, 435 F.2d at 818 n.5.

This court's opinionin United States v. Eagle, 539 F. 2d 1166,
1170 (8th Cir.), cert. denied, 429 U S. 1110 (1976), further
suggests that the jury's discussion of specific extra-record facts

can constitute grounds for challenging the verdict. |In Eagle, a
juror speculated during the trial that the defendant m ght be one
of the nen charged in an unrel ated i ncident in which two FBI agents
had been killed. This court found that this "realization" did not
constitute an "extraneous i nfl uence" because the juror never voiced
his suspicions in the jury room Because the allegations didn't go
beyond the nental processes of the juror they did not anpunt to
"extraneous influences.” In this case however, the allegation
concerning Swinton's prior conviction was Vvoiced. In this
i nstance, we have an allegation that the jury considered a specific
statenent of fact that had not been admitted into evidence. W
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t herefore conclude that the statenment was "extraneous prejudicial
information”™ within the nmeaning of Rule 606(b). See also, United
States v. Perkins, 748 F.2d 1519, 1533-34 (11th Cr. 1984).

The district court declined to investigate the purported
statenent any further because it incorrectly determ ned that any
such testinony woul d be barred under Rule 606(b). G ven the risk
that the jury's discussion of a prior conviction nmay prejudice the
defendant in a case where fraudul ent intent is a key ingredi ent, we
believe it is appropriate to remand to the district court to hold
an evidentiary hearing. See United States v. Bagnariol, 665 F.2d
877, 885 (9th Cir. 1981), cert. denied, 456 U S. 962 (1982) (noting
that where trial court | earns of possible juror m sconduct, it nust
hol d evidentiary hearing to determ ne preci se nature of extraneous
information); United States v. Rhodes, 556 F.2d 599, 602 (1st G r
1977) (stating that denial of notion for new trial wthout any
i nvestigation of exposure to extraneous materials was insufficient
response to serious matters raised in affidavit); cf. United States
v. Cheyenne, 855 F.2d 566, 568 (8th G r. 1988) (stating district
court properly conducted extensive hearing to determ ne effect of
extraneous material on jury deliberations); see also, 3 Winstein's
Evi dence, T 606[05], at 606-52 (when sufficient showi ng i s made of
type of m sconduct which is not on its face barred by Rule 606(b),
further inquiry is warranted).

This circuit has established standards governing inquiries
into juror m sconduct. First, where juror msconduct exposes the
jury to factual matters not in evidence, we presune prejudice and
require the governnment to prove beyond a reasonabl e doubt that the
i nappropriate activity did not harm the defendant. Wl des v.
Hundl ey, 69 F.3d 247, 252 (8th Gr. 1995); see also United States
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v. Rowl ey, 975 F.2d 1357, 1363 (8th Cir. 1992); Cheyenne, 855 F. 2d
at 568.°

Second, this circuit applies an objective test to assess
whet her the extraneous information would likely affect a typical
j uror when t he governnment nust overcone a presunption of prejudice.
United States v. Bluneyer, 62 F.3d 1013, 1017 (8th Cr. 1995). The
rel evant consi derations include (1) whether the extrinsic evidence
was received by the jury and the manner in which it was received;

(2) whether it was available to the jury for a lengthy period of
time; (3) whether it was discussed and consi dered extensively by
the jury;, (4) whether it was introduced before a verdict was
reached and, if so, at what point during the deliberations was it
i ntroduced; and (5) whether it was reasonably likely to affect the
verdict, considering the strength of the governnment's case and
whether it outweighed any possible prejudice caused by the
extrinsic evidence. |d.

I11. CONCLUSI ON

We affirmthe rulings of the district court that the uncharged
transactions were properly adm ssible and that the verdict was
supported by sufficient evidence. W remand to the district court
to hold an evidentiary hearing as to potential juror m sconduct, to
make appropriate findings, and upon those findings to either grant
or deny the defendant's notion for a new trial.

®'n Taylor v. Mabry, 593 F.2d 318, 320 (8th Cir. 1979)(per
curian), this court stated that proof that one juror had inforned
other jurors of defendant's prior convictions would constitute a
pri mae facie show ng of prejudice.
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