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Before RICHARD S. ARNOLD, Chief Judge, BRIGHT and FAGG GCircuit
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BRI GHT, Circuit Judge.

The Prudential I nsurance Conpany of America (Prudential) filed
this declaratory judgnment action seeking an interpretation of
certain provisions of an "enployee benefit plan”™ wunder the
applicable provisions of the Enployee Retirenent |ncone Security
Act (ERISA), 29 US. C. 88 1001-1461. The district court?
determ ned that Doe was not a "participant” or a "beneficiary", as
those terns are defined by ERI SA, and thus did not have standing to

'By consent of the parties, the matter was decided by a
United States Magistrate Judge. See 28 U S.C. 8§ 636(c)(3).



sue under the statute. The district court dism ssed the action,
and Prudential appealed. W hold that Doe is a "beneficiary", and
remand to the district court for further proceedings.

| . BACKGROUND

John Doe is an attorney and the controlling sharehol der in the
law firmof Doe & Roe, P.C.? Doe & Roe is an Illinois professional
corporation with approximately twenty individuals on its payroll.
John Doe and John Roe serve as the exclusive nmanagers of the firm
The firm has a group insurance policy wth Prudential which
provi des nedical benefits to its enployees and their eligible
dependents. Doe & Roe, P.C. is listed on the insurance contract as
t he contract hol der.

When Doe's daughter Jane received inpatient hospitalization

for nental disorders, Prudential limted its paynents to the first
thirty days of hospitalization. Doe clained that this was an
improper limtation and sought review of the denial of further

paynent. The Prudential's Southwestern G oup Operations Regi ona
Appeal Conmittee upheld the original denial of the claim Upon
t hi s exhaustion of adm nistrative renedi es, Prudential imrediately
sought a decl aratory judgnment, pursuant to ERI SA, that the deci sion
of the review panel was proper.

The district court dismssed the action. Al t hough the
district court indicated that an enpl oyee benefit plan, as defined
by ERI SA, existed in this case, it concluded that Doe did not have
standing to sue. To have standing to sue under ERI SA, a party nust
be either a "participant™, a "beneficiary” or a "fiduciary". The
district court determned that Doe was an "enployer"” and thus
neither he nor his daughter fit into any of these categories.
Presumably, the district court concluded that although the policy

*These names are pseudonyns.
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was an ERISA plan as to the firmis enployees, it constituted an
i nsurance contract governed by state | aw as regards Doe. Because
t he court concluded that Doe coul d not have filed suit under ERI SA,
it dismssed Prudential's declaratory judgnent action for |ack of
subj ect matter jurisdiction.

1. DI SCUSSI ON

ERI SA applies to all enployee benefit plans established or
mai nt ai ned by an enpl oyer engaged in commerce or any industry or
activity affecting commerce. 29 U.S.C. 8§ 1003(a)(1l). An enployee
benefit plan is defined as "an enpl oyee wel fare benefit plan or an
enpl oyee pension benefit plan or a plan which is both . . . ." 29
U S C 8§ 1002(3). ERI SA describes an "enpl oyee wel fare benefit
pl an" as

any plan, fund, or program . . . established or nmain-
tai ned by an enpl oyer or by an enpl oyee organi zati on, or
by both, to the extent that such plan, fund, or program
was established or is maintained for the purpose of
providing for its participants or their beneficiaries,
through the purchase of insurance or otherwi se, (A
medi cal, surgical, or hospital care or benefits, or
benefits in the event of sickness, accident, disability,
deat h or unenpl oynent

29 U.S.C. 8 1002(1). The parties do not dispute that an "enpl oyee
wel fare benefit plan" exists. Nonet hel ess, the district court
determ ned that the plan, as regards Doe, is not covered by ERI SA

A private individual claimng benefits due under a benefit
plan subject to ERISA nust be either a "participant” or a
"beneficiary.” 29 U S.C 8§ 1132(a). ERI SA defines "participant”
as:

any enpl oyee or forner enpl oyee of an enployer . . . who
is or may becone eligible to receive a benefit of any
type froman enpl oyee benefit plan whi ch covers enpl oyees
of such enployer or nenbers of such organization, or
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whose beneficiaries my be eligible to receive any such
benefit.?®

29 U.S.C. 8§ 1002(7). ERI SA defines "beneficiary" as: a person
designated by a participant, or by the terns of an enpl oyee benefit
pl an, who is or may becone entitled to a benefit thereunder." 29
U.S.C. § 1002(8).

Based | argely on Doe's status as the controlling sharehol der
of the corporation, the district court determned that Doe is an
"enpl oyer"* and not an "enployee", and as such he cannot be a
"participant” or a "beneficiary" of an ERISA plan. The district
court concluded that since Doe could not have brought an ERI SA
claim Prudential is without standing to bring this declaratory
j udgnment acti on.

When the district court reached this conclusion, it did not
have the benefit of this court's recent opinion in Robinson v.
Li nonaz, 58 F.3d 365 (8th Cr. 1995). See also, Peterson v.
Anerican Life & Health Ins. Co., 48 F.3d 404 (9th Cr.), cert.
denied, 116 S. C. 377 (1995). |In Robinson, this court determ ned
t hat the sol e sharehol ders of a corporation were "beneficiaries" of
an ERI SA pl an because they were designated to receive benefits by
the terns of the enployee benefit plan. 1d. at 369-70. Thus, as
beneficiaries, the sol e sharehol ders had standing to maintain suit

°ERI SA defines an "enpl oyee" as "any individual enployed by
an enployer.” 29 U S.C. § 1002(6). The Suprene Court has
recently stated that this definition of "enployee" is "conpletely
circular and explains nothing." See Nationwide Miut. Ins. Co. V.
Darden, 503 U. S. 318, 323 (1992). The Court therefore adopted a
common | aw agency test for determ ning who qualifies as an
enpl oyee under ERISA. |d.

“ERI SA defines "enployer" as "any person acting directly as
an enployer, or indirectly in the interest of an enployer, in
relation to an enpl oyee benefit plan; and includes a group or
associ ation of enployers acting for an enpl oyer in such
capacity." 29 U S.C. § 1002(5).
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under ERI SA. The court declined to rule on the enpl oyer/enpl oyee
distinction, finding "beneficiary" status sufficient to bring the
action under ERISA. [d. at 369.

John Doe is enrolled on the group insurance policy issued by
Prudenti al . The policy apparently designates M. Doe, his
daughter, a beneficiary of the plan as a "qualified dependent.™
Si nce both John and his daughter are designated to receive benefits
under the ternms of the "enployee benefit policy”, they are
"beneficiaries" within the meaning of ERI SA and have standing to
sue under its provisions.

In defense of the district court's judgnent, Doe argues that
this court's decision in Robinson failed to take into account
ERISA's "anti-inurenent” provision. 29 U.S.C. § 1103(c)(1).
Section 1103(c) (1) provides,

Except as provided in paragraph (2), (3), or (4) or
subsection (d) of this section, or under sections 1342
and 1344 of this title (relating to termnation of
i nsured plans), or under section 420 of title 26 (as in
effect on January 1, 1995), the assets of a plan shal
never inure to the benefit of any enpl oyer and shall be
hel d for the exclusive purposes of providing benefits to
participants in the plan and their beneficiaries and
defrayi ng reasonabl e expenses of adm ni stering the plan.

| d. Doe argues that this provision evidences ERISA' s statutory
pur pose of excluding the controlling owners of a business from
falling within the unbrella of ERI SA protections and renedi es.

O her circuits have cited the anti-inurement clause in
determning that an "enployer” did not have standing to sue for
heal t h i nsurance benefits under ERI SA Fugarino v. Hartford Life
and Acc. Ins. Co., 969 F.2d 178, 185-86 (6th G r. 1992), cert.
denied, 113 S. C. 1401 (1993); Gardono v. Jones, 867 F.2d 409,
411-12 (7th Gr. 1989) (stating that when enployer files suit in
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his own interest, he risks running afoul of the requirenent that
assets of plan not inure to benefit of enployer). Fugari no
concludes that, as regards an "enployer,"” state |law and not ERI SA
governs the health insurance policy. 969 F.2d at 186.

Al t hough we would likely find that Doe is an "enpl oyee" and
thus a "participant” under the franmework of ERISA, see Madonia V.
Blue Cross & Blue Shield of Virginia, 11 F. 3d 444, 448-50 (4th Cr.
1993), cert. denied, 114 S. C. 1401 (1994), even assum ng t hat Doe
" we conclude that the

shoul d be characterized as an "enpl oyer,"
anti-inurenent provision constitutes an insufficient basis for
departing fromthis court's holding in Robinson.

First, Robinson's holding corresponds to the plain |anguage of
the statute. The statute defines "beneficiary” to include those
designated "by the terns of an enployee benefit plan” to receive
benefits. 29 U S.C § 1002(8). Second, the "anti-inurenent”
provi sion does not seemdirectly applicable to the collection of
heal th i nsurance benefits. The provision states that no asset of
the plan may inure to the benefit of the enployer. 29 US. C 8§
1103(c)(1). The provision appears intended to restrict the use of
assets accunulating in trust and pension funds. Section 1103 is
headed "Establishment of trust,” and the exceptions to the anti-
inurenent rule, listed within section 1103(c)(1) itself, deal with
the return of contributions and the distribution of residual
assets.

Finally, the Ilegislative history involving the section
i ndi cates congressional concern over the wongful diversion of
trust assets and the admnistrative integrity of benefit plans.
Section 1103(c)(1l) and 29 U S.C § 1104(a) deal with fiduciary
duties for plan adm nistrators and enpl oyers. Boyle v. Anderson,
68 F.3d 1093, 1102 (8th Gr. 1995). Congress included these
provisions in order to nmake the law of trusts applicable to the

plans and to elimnate " such abuses as self-dealing, inprudent
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i nvesting, and m sappropriation of plan funds.'" 1d. (quoting Fort
Hal i fax Packing Co. v. Coyne, 482 U.S. 1, 15 (1987)).

The Boyle court stated that the legislative history made it
clear that the | egislation inposed strict fiduciary obligations on
those having discretion or responsibility for the managenent or
di sposition of pension or welfare plan assets. 1d. |n sunmari zing
the ERI SA conference report, Senator WIllians stated that " the
obj ectives of these provisions are to nake applicable the | aw of
trusts; to prohibit excul patory clauses that have often been used
inthis field; to establish uniformfiduciary standards to prevent
transactions which dissipate or endanger plan assets; and to
provi de ef fective renedi es for breach of trust.'" 1d. (quoting 120
Cong. Rec. 29,932 (1974)). See also, H R Rep. No. 870, 93d Cong.,
2d Sess., reprinted in 1974 U S.C.C A N 4670, 4681; S. Rep. No.
383, 93d Cong., 2d Sess., reprinted in 1974 U.S.C. C A N 4890
4902- 03. None of these concerns would force the exclusion of a
controlling shareholder fromthe terns of an ERI SA group health

policy.

The Robinson court indicated a policy rationale which
supported allowi ng the sole shareholders to fall within an ERI SA
policy. The court stated "'[t]o hold otherwi se would create the
anomaly of requiring sone insureds to pursue benefit clains under
state lawwhil e requiring others covered by the identical policy to

proceed under ERI SA.'" Robinson, 58 F.3d at 369 (quoting Peterson,
48 F.3d at 409). |In Madonia, the Fourth Crcuit reached a simlar
conclusion: "once a plan has been established, it would be

anonal ous to have those persons benefitting fromit governed by two
di sparate sets of legal obligations.”™ 11 F.3d at 450.

Doe also argues that ERI SA does not permt an insurance
conpany to bring a declaratory judgnment action. Doe may be correct
that nothing in ERI SA specifically grants a fiduciary the authority
to file a declaratory judgnent action to interpret a policy. See
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Transanerica QOccidental Lifelns. Co. v. DiGegorio, 811 F. 2d 1249,
1251-53 (9th Cr. 1987); @ilf Life Ins. Co. v. Arnold, 809 F.2d
1520, 1524 (1ith Cr. 1987). Nonet hel ess, the Declaratory
Judgment Act, 28 U S.C. 8§ 2201, provides jurisdiction. See
Transanerica, 811 F.2d at 1253; Reynolds v. Stahr, 758 F. Supp

1276, 1281 (WD. Ws. 1991). As determ ned above, Doe coul d have
asserted a claimin federal court.

Finally, Doe contends that the policy contains a "forum
sel ection clause” which requires any dispute to be litigated in the
State of Illinois. Prudential argues that the clause is a choice
of law provision. The district court did not address this issue.
Because we are remandi ng the case, the trial court may address the
cl ause on renmand as a matter of jurisdiction, venue or choice of
| aw as nay be appropriate.

I11.  CONCLUSI ON
We concl ude that Doe is a "beneficiary” within the neaning of
29 U S C § 1002(8), and that the district court incorrectly
di sm ssed the suit. W remand the case for further proceedings.
A true copy.
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