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LOKEN, Circuit Judge.

The plaintiffs in this lawsuit are forner tenure-track assistant
professors at the University of Nebraska-Lincoln. They brought this action
under 42 U.S.C. 8§ 1983 alleging that the Board of Regents and certain
University officials (collectively the "University") violated plaintiffs'
due process and equal protection rights by denying tenure and refusing to
renew t heir enploynent contracts. Plaintiffs appeal the district court's!
di smi ssal of

"The HONORABLE BYRON R VWHI TE, Associate Justice (Ret.) of the
Suprenme Court of the United States, sitting by designation.

The HONORABLE RICHARD G KOPF, United States District Judge
for the District of Nebraska.



their clains, granted after the University noved for sumary judgnment. W
affirm

Plaintiffs were appointed Assistant Professors in the College of
Engi neeri ng and Technol ogy between 1985 and 1989. These were appoi ntnents
to "specific term" tenure-leading faculty positions. Each plaintiff
received an appointnent letter enclosing a copy of the University's Board
of Regent Bylaws. Section 4.4.2 of the Bylaws, which is critical to this
appeal, provides in part:

Appointnents for a Specific Term An "Appointnent for a
Specific Tern! is a probationary appointnent as a faculty
menber with academ c rank of assistant professor or above for
a termof one year, unless a longer termis specified in the
contract required by Section 4.3. In no event shall the
specific term exceed three years. An "Appointnent for a
Specific Termt shall carry no presunption of renewal, and wll
termnate at the end of the stated term if witten notice of
non-reappoi ntnent is given to the appointee .

The appoi ntnent letters al so advised that the appoi ntee woul d be consi dered
for a "continuous appointrment" (tenure) after no nore than seven years of
speci fic term enpl oynent.

Each plaintiff applied for tenure in 1991 or 1992. Each was denied
tenure and was notified that his specific term appoi ntnment would not be
renewed. Plaintiffs filed a grievance with the University's Gievance
Commttee. The Committee concluded that plaintiffs did not warrant tenure
but recomended they be given two nore years to earn tenure. The
Chancellor of the University, appellee Gaham Spanier, declined this
recommendation and termnated plaintiffs at the end of the 1993-1994
academ c year.

Plaintiffs then commenced this action, clainming that the University
deni ed them procedural due process, in particular by



failing to tinely provide themw th copies of a Decenber 1980 Col | ege of
Engi neeri ng and Technol ogy docunent entitled, "Criteria for Pronotion and
Tenure." After the district court denied plaintiffs' notion for a
prelimnary injunction, they anended their conplaint to add the foll ow ng
equal protection claim

29. That Plaintiffs were nenbers of a protected cl ass,
tenure-track faculty at the University of Nebraska.

30. That the individual Defendants treated [Plaintiffs]
differently than simlarly situated class nenbers (ie: tenure-
track faculty) by withholding infornmation fromthem necessary
for themto properly achieve tenure.

The University then noved for summary judgnent based upon the record
fromplaintiffs' prelimnary injunction notion plus additional affidavits.
The district court granted sunmary judgment on the due process claim
concluding plaintiffs have no protected property interest. The court
di sm ssed the equal protection claim because plaintiffs had not alleged
that they "were victinzed based on sone suspect classification" and had
not cured this defect in responding to the University's sumary judgnent
notion. Plaintiffs challenge both rulings on appeal. They further argue
that the district court should have allowed them to anmend their equa
protection claim

Plaintiffs' procedural due process claim fails unless they had a
protected liberty or property interest in their specific term appointnents
as tenure-track assistant professors. See Board of Regents v. Roth, 408
US. 564 (1972); Perry v. Sindermann, 408 U S. 593 (1972). The
University's alleged failure to follow its own procedural rules and

regul ations did not, without nore, give rise to a protected liberty or
property interest. See Swenson V.




Trickey, 995 F.2d 132, 134 (8th Gr.), cert. denied, 114 S. . 568 (1993);
Stow v. Cochran, 819 F.2d 864, 867-68 (8th Cir. 1987).

Plaintiffs did not assert a liberty interest in continued enpl oynent
and nost surely did not have one. See Roth, 408 U S. at 574 n.13. For a
property interest to arise, a governnment enpl oyee nust have a "legitimate
claim of entitlenent" to continued enploynent, as opposed to a nere
subj ective expectancy. Id. at 577. "Absent wunusual circunstances, a
teacher in a position without tenure or a formal contract does not have a
legitimate entitlenent to continued enploynent." Geddes v. Northwest M.
State Univ., 49 F.3d 426, 429 (8th Cr. 1995).

Section 4.4.2 of the Board of Regents Bylaws clearly states that
plaintiffs' appointnments were probationary and carried no presunption of
renewal . The very purpose of this type of tenure regulation is to avoid
an anbi guous relationship that may, in hindsight, be construed as "de facto
tenure." See Cusumano v. Ratchford, 507 F.2d 980, 984 (8th G r. 1974),
cert. denied, 423 U S. 829 (1975). Applying Geddes, we held in Akeyo v.
O Hanlon, 75 F.3d 370, 374 (8th CGr. 1996), that a University of Nebraska
assi stant professor did not have a property interest because section 4.4.2

of the Bylaws "could not create an expectation of entitlenent." Akeyo
controls the due process issue in this case.

Plaintiffs argue that a statenent in section 4.4.2 -- "In no event
shall the specific term exceed three years" -- created a reasonable

expectation of special status when their specific term appointnents were
renewed beyond three years. W disagree. The appointnment |etters stated,
consistent with section 4.10 of the Bylaws, that the specific term
appoi ntnents could not exceed a total of seven full academ c years. This
put plaintiffs on notice that their probationary appointnents could | ast
up to seven years hefore they would be considered for tenure. Like the
district court, we find no unusual circunstances in the record that woul d



entitle plaintiffs to a protected property interest in their non-tenured
appoi nt nent s.

Appel l ants next argue that the district court erred in dismssing
their equal protection claim The claimis that the University treated
them differently than other simlarly situated tenure-track assistant
professors by wthholding information necessary to achieve tenure,
principally the College of Engineering's "Criteria for Pronotion and
Tenure" docunent.? The district court dismssed this claim because
plaintiffs failed to allege or prove that they were denied tenure "based
on any suspect classification." On appeal, plaintiffs argue that their
conplaint did state a valid equal protection claim or that they should
have been allowed to anend it.

A

We have sone difficulty with the district court's reasoning. That
court observed that a class consisting of tenure-track assistant professors
"neither involve[s] fundanental rights, nor proceed[s] along suspect |ines"
such as race or sex or national origin. But the equal protection clause
does not only protect "fundanental rights," and does not only protect
agai nst "suspect classifications" such as race. It also protects citizens
fromarbitrary or irrational state action. Mst equal protection cases
involve facial or as-applied challenges to legislative action. Absent a
"suspect classification" such as race, courts review | egislative actions
under the highly deferential "rational basis" standard. See City of
Ceburne v. Geburne Living Cr., 473 U S. 432, 446-47 (1985).

2At oral argument, counsel for plaintiffs could not explain
how such i nformati on woul d have hel ped t hem achi eve tenure.
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Plaintiffs in this case do not challenge |egislative action; they
concede that the Board of Regent Byl aws are unobjectionably even-handed.
I ndeed, plaintiffs allege that University officials violated section 4.5
of the Bylaws by withholding vital tenure information that nust be
"published and dissemnated to the faculties," with the result that
plaintiffs were treated differently than other simlarly situated nenbers
of the tenure-track faculty. |If that type of "wi thholding," wthout nore,
were enough to trigger a "rational basis" analysis of why the infornmation
was wi thheld, virtually every negligent governnental action could be
converted into an equal protection violation. Thus, courts have
consistently required equal protection plaintiffs to allege and prove
sonething nore than different treatnent by governnment officials. As the
Suprene Court said in Snowden v. Hughes, 321 U S. 1, 8 (1944):

The unlawful administration by state officers of a state
statute fair onits face, resulting in its unequal application
to those who are entitled to be treated ali ke, is not a denial
of equal protection unless there is shown to be present in it
an el ement of intentional or purposeful discrimnnation

Snowden confirms that the sonething nore required of the plaintiff
in this kind of equal protection case is the presence of an unlawful intent
to discrimnate against the plaintiff for an invalid reason. Plaintiff
need not prove that another fundanental right was tranpled -- the right to
equal protection of the laws is itself fundanmental. Nor need plaintiff
prove that he or she was victim zed by a "suspect classification" such as
race. But the discrinmnation nust be intentional, and the governnent's
notive rmust fail to conport with the requirenents of equal protection. See
Di ckens v. Ashcroft, 887 F.2d 895 (8th Cir. 1989) (per curiam

Judicial articulations of this concept have not been uniform and
nost have focused on whether plaintiff was a nenber of a



victim zed cl ass. See Albright v. diver, 975 F.2d 343, 348 (7th GCir.
1992) ("you nust be singled out because of your nenmbership in the class,

and not just be the randomvictimof governnental inconpetence"), aff'd on
other grounds, 114 S. . 807 (1994); Booher v. United States Postal Serv.,
843 F. 2d 943, 944 (6th Gr. 1988) ("[t]he equal protection concept does not
duplicate common law tort liability by conflating all persons not injured
into a preferred class"); Joyce v. Mavromatis, 783 F.2d 56, 57 (6th Gir.
1986) ("[t]he equal protection argunent fails here because the wong i s not

alleged to be directed toward an individual as a nenber of a class or group
singled out for discrimnatory treatnent"). But the relevant prerequisite
is unl awful discrimnation, not whether plaintiff is part of a victim zed
cl ass. As Justice Frankfurter explained in his concurring opinion in
Snowden, 321 U.S. at 15:

The talk in sone of the cases about systenmatic discrimnation
is only a way of indicating that in order to give rise to a
constitutional grievance a departure froma normmnust be rooted
in design and not derive nerely from error or fallible
j udgnent .

This distinction was al so di scussed by Chief Judge Posner in Esmail v.
Macrane, 53 F.3d 176, 180 (7th G r. 1995), which held that the refusal to
renew a liquor |icense nmay be actionabl e under the equal protection clause

i f defendants' action "was a spiteful effort to 'get' [plaintiff] for

reasons wholly unrelated to any legitimte state objective."

Thus, in our view, the key requirenent is that plaintiff allege and
prove unl awful, purposeful discrimnation. Having restated the rel evant
inquiry in this manner, we nonetheless agree with the district court's
conclusion: plaintiffs' equal protection pleading failed to state a claim
and the evidence they submtted in response to the University's notion for
summary judgnment did not cure this fatal defect. Plaintiffs alleged only
that significant



tenure-track information was withheld fromthem They did not allege who
did the withholding, nor why the informati on was withheld. Nor did they
nmake any showi ng that the University irrationally classifies tenure-track
faculty into different groups in considering tenure applicants. Thus,
plaintiffs' pleadings and proof are consistent with the proposition that
they were the victins of random governnent i nconpetence. Their equal
protection claimwas properly disn ssed.

Finally, plaintiffs argue that the district court should have invited
themto file a second anended conplaint to avoid disnissal of the equa
protection claim Leave to anend lies within the sound discretion of the
district court. See |zaak Walton lLeague of Am v. St. dair, 497 F.2d 849
854 (8th Gr.), cert. denied, 419 U S. 1009 (1974). W find no indication
plaintiffs raised this issue in the district court. Nor do they explain

on appeal how they would anend the conplaint to save this claim After
permtting plaintiffs to add the equal protection claimby a first anmended
conplaint, the district court did not abuse its discretion by not inviting
yet another attenpt to plead what appeared to be a clearly neritless claim
See Wllianms v. Little Rock Mun. Water Wirks, 21 F.3d 218, 225 (8th GCir.
1994) .

The judgnment of the district court is affirned.
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