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MORRI S SHEPPARD ARNOLD, Circuit Judge.

In April, 1991, Steven Joyner underwent an operation to alleviate
heavy bl eeding from henorrhoids and pain froma fissure (a |inear ulcer)
on his anus. The follow ng nonth, he underwent a second operation to drain
a painful abscess that had developed in his rectum (the rectumis the
| owest portion of the large intestine and ends at the anal opening)
Al nost imedi ately after the second operation, M. Joyner began suffering
fromfecal incontinence on a daily basis. In early 1994, he underwent a
third operation that corrected his fecal incontinence to a considerable
extent but not totally. Each of the three operations was perfornmed by a
di fferent doctor.



In April, 1994, in federal district court in Nebraska, M. Joyner
sued the doctors who perforned the first two operations. M. Joyner
asserted clains for nedical nalpractice, contending that the first
operation was negligently perforned, that the subsequent abscess devel oped
as a result of the first operation, that the second operation was al so
negligently perforned, and that he suffered from a pernmanent i npairnent
consequent to those two operations. The district court granted sunmmary
judgnent to the doctors (and their joint professional corporation), stating
that the statute of limtations barred the suit. M. Joyner appeals; we
affirmthe judgment of the district court.?

l.

Under Nebraska | aw, and under ordinary circunstances, M. Joyner had
to bring suit within two years "after the alleged act or omission in
rendering or failing to render professional services providing the basis"
for the suit. See Neb. Rev. Stat. 8§ 44-2828; see also Neb. Rev. Stat.
8§ 25-222. M. Joyner acknow edges that he filed his suit nore than two
years after My, 1991, when he underwent the second operation. He argues,
however, that the circunstances of his case allow the application of one
or nore of three recogni zed exceptions to the two-year deadline established
by statute. W consider each of those exceptions in turn.

The statute itself states that "if the cause of action could not be
reasonably discovered within [the] two-year period," a suit may be brought
"within one year ... from the date of discovery of facts which would
reasonably lead to such discovery." See Neb. Rev. Stat. 8§ 44-2828; see
also Neb. Rev. Stat. 8§ 25-222. "Under the discovery principle, a cause of
action accrues ... where
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there has been discovery of facts ... sufficient to put a person of
ordinary intelligence and prudence on inquiry which, if pursued, would | ead
to the discovery. ... It is not necessary that the plaintiff have
know edge of the exact nature or source of the problem but only know edge
that the problemexisted.” Board of Regents of the University of Nebraska
v. WiscamMillins Birge, Inc., 433 NNW2d 478, 484 (Neb. 1988). A person
is on inquiry notice under Nebraska |aw when he or she "first [has] a

feeling" that a problemmay exist, if he or she has "the neans of know edge
at hand" -- "the ability to check his [or her] inpression ... [and thereby]
ascertain[] the existence" of the problem Norfolk Iron and Metal Co. v.
Larry L. Behnke, P.C., 432 NW2d 18, 25 (Neb. 1988). W believe that in
this case the relevant question is when M. Joyner shoul d have suspected

that his condition was pernanent and that inproper treatnent by his first
two doctors was responsible for that condition and its permanence, see,
e.qg., Taylor v. Karrer, 244 N.W2d 201, 203 (Neb. 1976), so that he could
have |earned, "with the use of reasonable diligence," whether his

suspicions were true, Toman v. Creighton Menorial St. Josephs Hospital
Inc., 217 N.W2d 484, 489 (Neb. 1974).

M. Joyner argues that he should not reasonably have suspected that
he had a cause of action until after he consulted his third doctor and that
it was not unreasonable for himto wait until August, 1993, to consult that
doctor. M. Joyner  cont ends, accordi ngly, that the one-year
post-inquiry-notice period for filing suit did not begin to run until
August, 1993 (when he first consulted the third doctor), which would nake
timely his filing of April, 1994.

In response, the defendants assert that, as a nmatter of law, it was
unreasonable for M. Joyner to wait nore than a year after the second
operation for inprovenment or to consult a third doctor and, therefore, that
M. Joyner was on inquiry notice as of



May, 1992 -- a year after the second operation. |In citing one year as a
reasonable waiting period, the defendants rely on M. Joyner's third
doctor, who stated by affidavit that "[f]roma nedical standpoint, a year
from the date of [M. Joyner's second operation] would not be an
unr easonabl e period for a patient to wait to see whether bowel contro

returned to normal ." M. Joyner does not challenge that statenent by his
third doctor.

In light of the Nebraska case |law, the essence of our task is to
deci de whether it was unreasonable, as a matter of law, for M. Joyner to
wai t beyond May, 1992 (allowing for a recovery period of a year subsequent
to the second operation), to consult a third doctor (or, in the
alternative, whether the issue of unreasonableness is sufficiently
di sputable to create a jury question). M. Joyner contends that because
of his limted education and experience in nedical matters, his financial
difficulties (created by his inability to work because of his nedical
probl ems), and the enbarrassing nature of his condition, his reluctance to
consult another doctor (and possibly to invite further surgery) was
entirely reasonable. Specifically, he argues that he is "not a person of

ordinary intelligence or prudence," having left hone at age 14 and havi ng

acquired only an ei ghth-grade education

We are very synpathetic to M. Joyner's difficulties. Even if M.
Joyner's subjective qualities are relevant to the usually objective inquiry
i nto reasonabl eness, though, we note that, according to his deposition
M. Joyner, who is now 37 years old, has been the successful sole
proprietor of a diesel repair business for 20 years, raised cattle on 1,000
acres of his own land for at least two years of that tine, operated a
drilling service contenporaneously with his diesel repair service for at
| east part of that tinme, and knows how to use a hone conputer. Al so
according to M. Joyner's deposition, his incone before the operations was



approxi mately $40, 000 per year, and his net worth before the operations was
approxi mately $75,000. Under these circunstances, we do not believe that
reasonabl e persons coul d di sagree about whether M. Joyner is "a person of
ordinary intelligence or prudence."

The Nebraska Suprene Court has indicated that, even despite
assurances from the surgeon that a post-operative nedical condition is
tenporary, at sone point "after the last of [the doctor's] assurances and

recommendations for post-operative ... therapy," the statute of linmtations
begins to run. Toman, 217 NW2d at 490. 1In M. Joyner's case, all of the
parties seemto agree that a year after his second operation was, as an
objective matter, a reasonable tine to wait to see if his feca

i nconti nence would cease. Since "[n]othing had transpired" in that period
"to indicate [that] progress was being nade," we hold, as a matter of |aw,
that M. Joyner was on inquiry notice after May, 1992. Econony Housing
Conpany, Inc. v. Rosenberg, 475 N.W2d 899, 901 (Neb. 1991) (per curian)

see also Norfolk Iron, 432 NW2d at 22, 25. The one-year discovery period

following inquiry notice therefore expired in May, 1993. (Although it is
not necessary to our holding, we note that M. Joyner did consult a | awer
sonetine in 1991, indicating that he may have actually suspected that
nedi cal nal practice was the cause of his difficulties.) Since M. Joyner
did not file suit until April, 1994, the discovery rule does not prevent
the statute of limtations frombarring his suit.

.

The Nebraska courts have recognized a second exception to the
statutory two-year deadline, an exception that they have described as
involving the continuing treatnent rule. Under this exception, "the
statute of limtations does not begin to run "until the act conplained of,
and any resulting subsequent treatment therefor, is conpleted.'" Healy v.
Langdon, 511 N.W2d 498, 501 (Neb. 1994),




quoting Smith v. Dewey, 335 N.W2d 530, 533 (Neb. 1983) (enphasis supplied
in Healy). "The continuous treatnent doctrine applies when there has been

a continuing course of negligent treatnment." Frezell v. Iwersen, 436
N.W2d 194, 198 (Neb. 1989). One of the reasons for this rule is that
"[ p] ost-operative treatnent and advice by the physician to the patient are

an interwoven and essential part of the physician-patient relationship."
Toman v. Creighton Menorial St. Josephs Hospital, Inc., 217 NW2d 484, 489
(Neb. 1974); see also Wlliams v. Elias, 1 NW2d 121, 124 (Neb. 1941).

M. Joyner asserts with respect to the continuing treatnent rule that
he was told by the defendants that his fecal incontinence was tenporary and
was |ikely to cease. He argues, therefore, that since his third doctor
suggested that a year was a reasonable tinme to wait to see if the fecal
i ncontinence did in fact cease, the two-year period for filing suit did not
begin to run until May, 1992 (a year after the second operation), at the
earliest, which would nake tinely his filing of April, 1994.

The difficulty with that argunment, however, is that we see no
evidence in the materials submtted to us that the post-operative treatnent
that M. Joyner received was negligent. Indeed, even if we characterize
as "treatnment" the doctors' requiring M. Joyner to wait a year to see if
his fecal incontinence would cease, all of the evidence is to the effect
that there was nothing negligent about requiring such a waiting period.
We therefore see no basis for applying the continuing treatnent rule to
prevent the statute of limtations frombarring M. Joyner's suit.

M.
The Nebraska courts have also recognized an exception to the
statutory two-year deadline based on the principle of equitable estoppe
(al so known, usually in non-nedical contexts, as



fraudul ent conceal nent). See, e.q., Schendt v. Dewey, 520 N.W2d 541, 548
(Neb. 1994) (per curian); see also Upah v. Ancona Brothers Co., 521 N W 2d
895, 902 (Neb. 1994). A short description of how the equitable estoppe

rule works in nedical mal practice cases is that a doctor "may not lull [a

patient] into a false sense of security, thereby cause the [patient] to
subject his ... claimto the bar of the statute of linmtations, and then
pl ead as a defense the very delay caused by the [doctor's] conduct."
Hamilton v. Hamilton, 496 N.W2d 507, 512 (Neb. 1993).

Formally, the "elenments of equitable estoppel ... are ... (1) conduct
[by the defendant] which amounts to a fal se representati on or conceal nent
of material facts, or, at least, which is calculated to convey the
i npression that the facts are otherw se than, and inconsistent with, those
which the [defendant] subsequently attenpts to assert; (2) the
[defendant's] intention, or at least the expectation, that [the
def endant' s] conduct shall be acted upon by, or influence, [the plaintiff];
(3) know edge, actual or constructive, [by the defendant] of the rea
facts; ... (4) lack of know edge and of the neans of know edge [by the
plaintiff] of the truth as to the facts in question; (5) reliance, in good
faith, [by the plaintiff], wupon the conduct or statenents of the
[defendant]; and (6) action or inaction [by the plaintiff] based thereon
of such a character as to change the position or status of the [plaintiff],

to his injury, detrinent, or prejudice." Jennings v. Dunning, 440 N W 2d
671, 675 (Neb. 1989). In nedical malpractice cases, the Nebraska courts
have found m srepresentations about the "permanency of ... conplications,
[the] length of [the] recovery period, ... inproper [surgical techniques],"

Frezell v. lwersen, 436 N.W2d 194, 198 (Neb. 1989), and cause of a
patient's death, Miuller v. Thaut, 430 N W2d 884, 889 (Neb. 1988), to be
mat eri al




M. Joyner argues that the defendants told him first, that his fecal
i ncontinence was tenporary (when in fact it was permanent) and, second
that the abscess and thus the need for the second operation were
precipitated by some type of external contam nation (when in fact they were
consequent to mal practice in perforning the first operation). W see no
evi dence, however, that tends to prove that the defendants knew either of
t he permanence of M. Joyner's condition or of any malpractice by the first
doctor (and M. Joyner's assertions on those points contain no citations
tothe materials submtted to us). |If the defendants did not know of those
facts, the defendants could neither have lied about themto M. Joyner nor
intended that he rely on the defendants' statenents with respect to those
facts. W therefore see no basis for applying the equitabl e estoppel rule
to prevent the statute of limtations frombarring M. Joyner's suit.

I V.
For the reasons stated, we affirmthe judgnent of the district court.
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