No. 95-2158

Ronal d Eugene Henry,
Appel | ee, Appeal fromthe United States

District Court for the

V. Eastern District of Arkansas.

Uni ted States Departnment

of the Navy, Secretary of

t he Navy, and Board for

Correction of Naval Records,

E R T B T R R T R

Appel | ant s.

Subm tted: January 12, 1996

Filed: March 1, 1996
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MORRI S SHEPPARD ARNOLD, Circuit Judge.

The Board for Correction of Naval Records (BCNR) refused to upgrade
Ronal d Henry's undesirabl e di scharge fromthe Marine Corps. The district
court reversed the BCNR, finding that its decision was arbitrary,
capricious, and not supported by substantial evidence. Henry v. Departnent
of the Navy, 886 F. Supp. 686 (E.D. Ark. 1995). W conclude that BCNR s
deci sion was neither arbitrary nor capricious and that it was in fact

supported by substantial evidence. W therefore reverse the judgnent of
the district court.

*The HONORABLE JOHN B. JONES, United States District
Judge for the District of South Dakota, sitting by
desi gnat i on.



The BCNR may reconmend that the Secretary of the Navy correct its
records when the BCNR considers such action necessary to correct an error
or renove an injustice. See 10 U S.C. § 1552(a); 32 CF.R § 723.2(b).
Accordingly, it may deny an application to correct such records if it
deternmines that insufficient relevant evidence has been presented to
denonstrate the existence of probable material error or injustice. 32
CFR §723.3(e)(2). The BCNR reviewed the evidence in M. Henry's case
i n painstaking detail and concluded that it was "insufficient to establish
t he exi stence of probable material error or injustice."

The Adninistrative Procedure Act (APA), 5 U S C § 701 et seq.,
narrowmy confines the scope of our review of this appeal. W reviewthe
district court's decision de novo, applying the sane standard as the
district court, and nmaking our own independent review of the agency's
decision. Shalala v. St. Paul -Ransey Medical Center, 50 F.3d 522, 527 (8th
CGr. 1995); Good Sanmaritan Hospital v. Sullivan, 952 F.2d 1017, 1023 (8th
CGr. 1991), cert. denied, 506 U S. 914 (1992). |In reviewing a correction
board matter, the reviewing court nust deternmine whether the board's

decision was arbitrary, capricious, or not based on substantial evidence.
Chappell v. Wallace, 462 U S. 296, 303 (1983); Watson v. Arkansas Nat'|
Quard, 886 F.2d 1004, 1011 (8th Cir. 1989); see 5 U S C 8§ 706(2)(A & (E

The arbitrary and capricious standard is a narrow one that reflects the

def erence given to agencies' expertise within their respective fields. As
Il ong as the agency provides a rational explanation for its decision, a
review ng court cannot disturb it. Nat'l WIidlife Federation v. Wistler,
27 F.3d 1341, 1344 (8th Cir. 1994). Reviewof a military agency's ruling,
nor eover, nust be extrenely deferential because of the confluence of the

narrow scope of review under the APA and the military setting. Falk v.
Secretary of the Arny, 870 F.2d 941, 945 (2d Cr. 1989). CQur review of a
mlitary correction board's decision is limted to deciding "whether the

Board' s deci si onmaki ng process was deficient, not whether the decision was
correct." Watson, 886 F.2d



at 1011 n. 16. In appraising the agency's factfinding, we note that
substantial evidence is sonething |l ess than the weight of the evidence, and
the possibility of drawing two inconsistent conclusions does not indicate
that substantial evidence fails to support an agency's findings. See
e.0., Baker v. Secretary of Health and Human Services, 955 F.2d 552, 554
(8th Cir. 1992).

W sunmmarize in this paragraph the BCNR s findings regarding M
Henry's service record and the facts surrounding his discharge. M. Henry
enlisted in the Marine Corps in July, 1968. Shortly after conpleting his
basi c training, he was puni shed for an unauthorized absence and viol ati ng
a lawmful order. He was assigned to Vietnamin April, 1969. |n August of
that year, he hit a corporal in the head with a bicycle chain, for which
he was reduced in rank and fined. |n Septenber, 1969, he went on two nore
unaut hori zed absences. Upon his return, he was referred for psychiatric
exam nation, and his eval uator concl uded that he was accountable for his
actions and that a psychiatric discharge was not warranted. The next day,
he hit a corporal in the face with a rifle butt and broke his nose. A
special court-martial was convened to consider assault charges agai nst M.
Henry and two attorneys were appointed to defend him M. Henry's |ead
attorney, Captain Wlliam lorio, inforned him of the pending charges.
(Capt. lorio testified that M. Henry was preoccupi ed with being di scharged
fromthe Marine Corps and repeatedly raised the possibility of seeking an
adm nistrative discharge in lieu of a court-nmartial.) Capt. lorio
conducted an investigation into M. Henry's case, which Capt. lorio
ultimately concluded was unlikely to have a favorable outcone. M. Henry
persisted in proposing a discharge and Capt. lorio agreed that a di scharge
woul d be a reasonable course of action. Capt. lorio explained the |ikely
adverse consequences of such a discharge and advised M. Henry of his
rights. The attorneys prepared a docunent entitled Request for an
Undesi rabl e Discharge for the Good of the Service to Escape Court-Marti al,
which stated that M. Henry had received advice of



counsel (with which he was satisfied), that his counsel had specifically
informed himof his rights, and that he waived those rights. M. Henry
read and signed the docunent, and the Marine Corps approved the request.
I n Novenber, 1969, he was di scharged fromthe service.

The BCNR recogni zed that M. Henry and Capt. lorio differed on the
i ssue of whether M. Henry received adequate |egal representation. M.
Henry maintained that his | awers and his comrandi ng of fi cer "badgered" him
until he succunbed to their coercion, despite his wish to stand trial. The
BCNR, however, specifically credited Capt. lorio's contrary testinony in
light of his distinguished mlitary |egal career and because failing to
represent M. Henry aggressively within the bounds of the |aw woul d have
subj ected both of M. Henry's attorneys to disciplinary action by the
Marine Corps and their respective bar associations. The BCNR concl uded
that M. Henry's attorneys represented him properly and that the
circunstances surrounding his request for discharge did not violate his
right to due process of |aw.

The BCNR al so considered whether an undesirable discharge was an
equi tabl e and appropriate characterization of M. Henry's service. M.
Henry all eged that he had been a victimof racial discrimnation in the
Marine Corps in Vietnam Al though the BCNR concluded that service in
Vi et nam may have been sonmewhat nore difficult for M. Henry and other
bl acks, it noted that Capt. lorio testified that his investigation
di scl osed that race played no part, or a negligible part, in M. Henry's
of fenses. According to the BCNR, ot her equitable considerations supported
mtigation in this <case, including M. Henry's sonewhat Ilimted
intelligence as reflected in his test scores, his mnor psychol ogi cal and
enoti onal problens, his youth, and his inmmturity. The BCNR was nore
i npressed, however, by the fact that during M. Henry's short tenure in the
mlitary he coimmitted nunmerous offenses including two violent assaults on
superiors. The seriousness of the two assaults



and two of the unauthorized absences was conpounded because they occurred
in awar zone. The BCNR concluded that Capt. lorio correctly advised M.
Henry that it would be appropriate for himto request discharge for the
good of the service rather than face trial by court-martial; it believed
that the court-martial panel surely would have found M. Henry guilty and
woul d have punished himwith a bad conduct discharge. The request for
di scharge also enabled M. Henry, in the BCNR s opinion, to escape the
i kelihood of a substantial period of confinenent. The BCNR concl uded t hat
the sane considerations "now mlitate against any favorable action by this
Board on equity or clenency grounds."

We have reviewed the adnministrative record and conclude that the
BCNR s decision was not arbitrary, capricious, or unsupported in the
evidence. Al of the BONR s findings of fact are nore than anply supported
in the record and we detect no legal error in the proceedings. W find
that the BCNR s decisionnmaking process does not appear to have been
deficient, see Watson, 886 F.2d at 1011 n. 16, and we nust therefore affirm
its decision.

For the foregoing reasons, we reverse the judgment of the district
court.
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