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FLOYD R @ BSQN, Circuit Judge.

In a seven count indictnment, the Governnent charged GCeorge A
Webster, Jr., with conmitting various narcotics and firearns of fenses. A
jury convicted Wbster on all counts, and he now appeals. Though a recent
Suprene Court opinion requires us to reverse \Wbster's conviction for
violating 18 U S. C. 8§ 924(c)(1) (1994) by using or carrying a firearm
"during and in relation to" a drug trafficking crine, we otherwi se affirm

l. BACKGROUND

On Septenber 28, 1993, Mssouri officials arrested Janes Suggs as he
was travelling to a location where he was scheduled to sell a hal f-ounce
of crack cocaine to an undercover officer. Suggs i nmediately began
cooperating with police and inforned themthat appellant George Wbster was
his narcotics supplier. At that tine,



the officers arranged to observe a transaction between Wbster and Suggs
during which Suggs woul d pay Webster $550 for crack that the supplier had
"fronted" him Mssouri H ghway Patrol Trooper Paula Wodruff acconpanied
Suggs to the neeting; while she was not physically present in Wbster's car
when the exchange occurred, she was able to witness the two dealers
conversing from anot her vehicle parked nearby. Further, she had "w red"
Suggs with a hidden device that recorded the event. The tape, though
partially inaudible due to a prevalent electronic hum that obscures the
recording, indicated to Trooper Whodruff that the speakers were pl anning
future drug deals. This belief was confirnmed by Suggs's own account of the
di scussi on.

On January 13, 1994, M ssouri H ghway Patrol Corporal Kevin d aser
noni t ored another drug transaction between Suggs and Wbster. After
searching Suggs and his residence to verify that both were free of drugs,
Corporal d aser concealed a video canera in the living room of Suggs's
trail er hone. In addition, the officer hid a mniature tape recorder on
Suggs. Corporal d aser then secluded hinself within the bedroom of the
house and waited for Webster's iminent appearance. When Wbster arrived
at the trailer, he and Suggs conducted a transaction in which Suggs
purchased an approxi mate half-ounce of crack cocaine for $600. The
recordi ng devices nenorialized the deal, but there were problens with both
nedi a. The separate audio recordings created by the instrunents were,
again, partially inaudible. Additionally, as the stationary video canera
was unable to fully accommbdate the novenents of its anbul atory subjects,
Webster and Suggs at sone points ventured beyond the range of the canera's
| ens. The video does reveal, however, that the two nmen exchanged itens
across a kitchen counter, and Trooper d aser later retrieved from the
counter a substance that proved to be crack cocai ne.

During this period of tinme when Webster was unknow ngly transacting
busi ness with a confidential informant, he had ot her



nore overt, encounters with | aw enforcenent authorities. Police officers
in Carbondale, Illinois arrested Wbster on January 25, 1994 as he exited
atrain fromChicago. The officers found that Wbster was carrying a | arge
anount of cocaine in a |leather bag. |n subsequent custodial interviews,
Webster admtted his involvenent in a narcotics distribution enterprise and
infornmed investigators that he had purchased "for his protection” a firearm
with a "banana clip." This admission corroborated statenents made by
Suggs, indicating that Whbster had brandished a sinilar weapon to the
informant and had stated that "if sonething go down, | [Wbster] have sone
protection.” Authorities, though, were unable to | ocate the gun during a
search of the residence in which Wbster said the weapon was stored.
Nonet hel ess, while thereafter executing a federal search warrant at a
different dwelling, officers discovered several individuals, including
Webster, along with a banana clip |ike Whbster had described. The officers
also found within the house illegal drugs, drug paraphernalia, and
paperwork in \Wbster's nane. |In a contenporaneous consensual search of
Webster's parked vehicle, the officials found over 700 rounds of anmmunition
for the banana clip.

The Governnent returned a seven count indictnent against \Wbster,
charging himwith: 1) one count of conspiracy to distribute cocaine base
(count one); 2) two substantive counts of distributing cocaine base (counts
two and three); 3) one count of using a firearmduring the conm ssion of
a drug trafficking felony (count four); 4) one count of unlaw ul
acquisition of a firearm by a convicted felon (count five); and 5) two
counts of possession of a firearmby a felon (counts six and seven). At
Webster's trial, Trooper Wodruff testified during cross-exam nation that
her review of the recording she caused to be nade clearly indicated to her
"that M. Wbster is talking to M. Suggs, and they are discussing future
drug transactions." The prosecutor did not, however, play the tape of that
conversation for the jury. |In contrast, the prosecutor did play for the
jury both the audi o and video tapes of



the deal that took place at Suggs's trailer.

On the fourth and | ast day of trial, Wbster relayed to the district
judge that he wished to discharge his appointed counsel, M. Jeffrey
Rosanswank. The follow ng coll oquy, edited for rel evance, then ensued:

THE COURT: Al right. Cone up, M. Wbster, to the

podium . . . Now, | amgoing to ask you sone questions, and
the questions that | amgoing to ask you involve your apparent
request to discharge your attorney. And, accordingly, | wll

not all ow those questions and your answers to be used agai nst
you. But do you desire to discharge your attorney?

THE DEFENDANT: Yes, | do, your Honor.

THE COURT: Now, we are in the mddle of trial. As a
matter of fact, we are near the end of the trial. [If | allow
you to discharge your present attorney, | am not going to
continue the case, and | am not going to appoint another
attorney for you. Do you still want to discharge hi m under
t hose circunstance[s]?

THE DEFENDANT: Well, | have a right, if | discharge ny
attorney, | have a right --

THE COURT: You do not have that right. W are in the
mddle of trial. This case is in jeopardy, so we nust proceed.
I will let you proceed, if you wish to proceed on your own, but
I am not going to get another |awer for you. It's that
sinple. | will do this: If you want to represent yourself, |
will allow you to do this for the remainder of the trial, but
| am going to insist that M. Rosanswank sit with you in an
advi sory-attorney capacity. | amassuning you are not skilled
in the law. That's true, is it not?

THE DEFENDANT: That's true.

THE COURT: You have no legal training, do you?

THE DEFENDANT: That's true.

THE COURT: You woul d not have the slightest idea about

how to consider the Court's instructions that we are going to
give to the jury at the end of the case, do you?



THE DEFENDANT: No, | don't.

THE COURT: Now, under all of those circunstances, and
knowi ng that you are not skilled, and that you do have a
skilled attorney representing you at the present tinme, do you
still want to di scharge hinf

THE DEFENDANT: Yes, | do, your Honor.

After the court undertook an assessnment of Wbster's capacity to know ngly
and voluntarily waive his right to counsel, the dial ogue conti nued:

THE COURT: You understand that we are still going to
proceed in this nmatter, and you are going to have to represent
yoursel f, with M. Rosanswank advi sing you?

THE DEFENDANT: Yes, | do.
THE COURT: And you want to proceed on that basis?

THE DEFENDANT: The question is, your Honor, | really
don't, but --

THE COURT: Well, you want another |awer, and | have
already told you | amnot going to stop this trial and get you
anot her | awyer. But other than that, do you still want to
proceed in the way that | have just suggested?

THE DEFENDANT: | don't want to proceed in that way. |
say | don't want to proceed in that way.

THE COURT: Well, that's the only way | amgoing to |et
you. | amgoing to let you proceed in one of two ways: The
first is[,] we will go along just as we have been. M.
Rosanswank will continue to be your attorney. . . . Now, the
second option is that M. Rosanswank be discharged, and that
you represent yourself. But if we do that, | am going to
insist that M. Rosanswank stay at your side in an advisory
capacity. Now, which of the two ways do you wi sh to proceed?
| amonly going to |l et you go one of those two ways.

THE DEFENDANT: Well, | am discharging M. Rosanswank,
and | know | can't represent nyself, so -- | amjust not going
to do it both ways.

THE COURT: Well, you are going to do it one of the two
ways. . . . [We do not allow a case to be disrupted



at the very end of it, at the whimof a defendant, because you
do not like the way M. Rosanswank may be representing your
interests, or whatever your notivation is, to seek to di scharge
him Now, do you wish to go ahead and represent yourself, with
M. Rosanswank advising you, or do you wish to have him
continue to serve as your attorney, or neither? If it's
neither, I will nmake the decision

THE DEFENDANT: It's neither

THE COURT: Al right. | amgoing to deny your request
to discharge M. Rosanswank, and | amgoing to insist that he
continue to represent you.

The court then inquired into the basis for Wbster's discontent and al | oned
the defendant, without fear of incrimnation, to nake any statenent for the
record. Webster disclosed that he wished to discharge his attorney because
he thought that the transcripts for certain pretrial hearings were
i naccurate and contained statenents fromindividuals who had not testified
at the proceedings. After finding that the offered reasons had "not hing
to do with the effecti veness of M. Rosanswank," the court reaffirned its
deci si on denying Webster's request to discharge his | awer

Later that day, the jury convicted Wbster on all counts. The
district court sentenced Wbster to two hundred ninety-five nonths
i mprisonnent, which included a nandatory sixty nmonth consecutive termfor
using or carrying a firearmduring and in relation to a drug trafficking
crime. This appeal followed, and Wbster now chal |l enges his convictions?
by arguing that: 1) the district court violated his Sixth Amendnent
rights by inproperly disposing of his request to discharge appointed
counsel ; 2) the district court committed error by admitting into evidence
the audio and video recordings of narcotics transactions; and 3) the
district court inproperly instructed the jury on the law applicable to 18

Webster initially raised an additional ground for relief
claimng that the district court commtted error in sentencing.
He has since voluntarily w thdrawn this argunent.
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US C 8§ 924(c)(1) and, in any case, there was insufficient evidence to
sustain his conviction for using or carrying a firearm during and in
relation to a drug trafficking crine. In light of the Suprene Court's
opinion in Bailey v. United States, 116 S. C. 501 (1995), we reverse
Webster's conviction for violating 18 U.S. C. 8 924(c) (1), but we affirmthe
district court in all other respects.

. DI SCUSSI ON

A Webster's Attenpt to Repl ace Counsel

In asserting that the district court incorrectly disposed of his
request to discharge M. Rosanswank, Wbster basically advances two
di screte argunents. First, he clains that the district court wongfully
refused to replace his court appointed attorney. Also, Whbster naintains
that the court's action deprived himof his constitutional right to self-
representation.

1. Attorney D scharge
A nmotion to substitute court appointed counsel is comritted to the

district court's sound discretion. Hunter v. Delo, 62 F.3d 271, 274 (8th
Cir. 1995). To prevail on the request, a crimnal defendant nust

denpnstrate "a conflict of interest, an irreconcilable conflict, or a
conplete breakdown in communication between the attorney and the
defendant." United States v. Long Grow, 37 F.3d 1319, 1324 (8th Gr. 1994)
(quotations omtted), cert. denied, 115 S. C. 1167 (1995). "Last-nminute
requests to substitute defense counsel are not favored." United States v.
Kl ein, 13 F.3d 1182, 1185 (8th Cir.), cert. denied, 114 S. C. 2722 (1994).

In this case, the district court acted well wthin its wde
di scretion when it declined to provide substitute counsel



Webster's extrenely untinmely request, which cane on the | ast day of trial,
did not even begin to neet the standards for replacenent set forth in our
previ ous cases. I ndeed, as the district court correctly observed, the
al | eged basis for Whbster's conplaints had absolutely nothing to do with
M. Rosanswank's representation, but rather involved perceived inaccuracies
in transcripts of pretrial proceedings. Accordingly, we find that the
district court correctly refused Wbster's attenpt to obtain substitute
counsel . ?

2. The Right to Sel f-Representation

Webster alleges that the district court inpinged upon his Sixth
Amendnent right to self-representation by offering him the "Hobson's
choi ce" of continued representation by a |awer in whom he had |ost all
trust or proceeding pro se with that sane attorney serving as standby
counsel . Webster concedes that a trial judge nay, over a pro se
def endant' s objections, permni ssibly appoint standby counsel to assist the
defendant in an advisory capacity. See MKaskle v. Waqagins, 465 U. S. 168,
184 (1984). Still, he declares that the district judge in this case
committed error by insisting that M. Rosanswank be Wbster's standby

counsel . According to Wbster, the district court could have cured the
constitutionally offensive choice by displaying a willingness to appoint
st andby counsel other than M. Rosanswank.

2WNebster additionally contends that the district court,
before making its decision, did not adequately consider the
grounds underlying his notion. O course, once an indigent
def endant requests substitute counsel, "the court has a duty to
inquire into the factual basis of the defendant's
di ssatisfaction." United States v. Blum 65 F.3d 1436, 1441 (8th
Cr. 1995), cert. denied, 116 S. C. 824 (1996). Here, the
district court granted Webster | eave to freely explain the reason
for his discontent. Only after Webster had taken advantage of
this opportunity did the court conclusively deny the request for
repl acenent counsel. W therefore conclude that the district
court satisfactorily inquired into the basis of Wbster's
di ssati sfaction.




W do not agree that the district court's actions violated Wbster's
Si xth Amendnent rights. First of all, it does not appear to us that
Webst er successfully invoked his right to self-representation. A defendant
who wi shes to waive his right to counsel, and thereby to proceed pro se,
must do so clearly and unequivocally. Hanmilton v. Goose, 28 F.3d 859
862-63 (8th Gr. 1994), cert. denied, 115 S. C. 741 (1995). To the extent
that Webster at all tried to express a desire to represent hinself, a

review of the record suggests that attenpt was anything but clear and
unequi vocal . While conversing with the district judge, Wbster never
explicitly indicated that he wanted to proceed pro se; to the contrary, at
one point he stated that he knew he could not represent hinself. |t was
the trial judge who initially proposed that Webster night proceed pro se
as an alternative to continued representation by M. Rosanswank, and
Webster's primary, if not exclusive, objective seens to have been the
procurenent of substitute counsel. Recognizing that the district judge
must "indulge in every reasonabl e presunption agai nst a defendant's wai ver
of his right to counsel," id. at 862 (quotation and alteration omtted),
we would be extrenely reluctant to find that Wbster clearly and
unequi vocal |y expressed his desire to represent hinself.

Even assuning that Whbster did correctly invoke this constitutional
prerogative, his claimstill fails. Appoi nt rent of standby counsel is
within the discretion of the district court, and a pro se defendant does
not enjoy an absolute right to standby counsel. Locks v. Summer, 703 F.2d
403, 407-08 (9th dGr.), cert. denied, 464 U S. 933 (1983); see also United
States v. Swinney, 970 F.2d 494, 498 (8th Cir.)("[T]he district court nay
properly require the defendant to choose either to proceed pro se, with or

without the hel p of standby counsel, or to utilize the full assistance
of counsel . . . ."), cert. denied, 506 U S. 1011 (1992). It necessarily
follows that a defendant does not have a right to standby counsel of his

own choosing. See United States v. MIIs,




895 F.2d 897, 904 (2d Cir.), cert. denied, 495 U S. 951 (1990); United
States v. Martin, 790 F.2d 1215, 1218 (5th Cir.), cert. denied, 479 U S.
868 (1986). Wiere a district court has elected to appoi nt standby counsel

the defendant will be able to conpel the attorney's disnmissal only by
nmeeting the criteria applicable to the discharge of a lawer fully
representing the accused. See Swinney, 970 F.2d at 498-99 (applying

general discharge test to standby counsel situation).

As di scussed previously, Wbster woefully failed to establish reasons
justifying substitution of his appointed counsel. Naturally, then, he was
not entitled to demand a different attorney to serve in a standby capacity.
It nakes no difference that, in this case, the advisory attorney woul d have
been the sane | awyer in whom Webster reportedly had | ost confidence. The
options offered by the district court, characterized by Wbster as a
"Hobson's choice," represented a reasonabl e bal ance between a respect for
Webster's asserted rights and an understandable desire to prevent
di sruption of an alnost concluded crinminal trial. See id. at 499 ("A
defendant has no right to manipulate his right for the purpose of del aying
and disrupting the trial.")(quotations omitted). |In fact, other circuits
have expressly approved a district court's decision to require the
defendant to either continue with appoi nted counsel or proceed pro se with
that same | awyer acting as a standby attorney. See, e.qg., United States
v. Mtchell, 788 F.2d 1232, 1236 (7th Gr. 1986)("[T]lhe trial court did not
of fer [the defendant) an inperm ssible choice by requiring himto proceed

either pro se plus [unwanted] standby counsel or with an attorney he didn't
like."). Wbster nade no allegation before the district court that M.
Rosanswank had provided ineffective assistance, and he was thus faced with
"a real alternative" between proceeding pro se or continuing wth appointed
counsel as his attorney. See United States v. Blum 65 F.3d 1436, 1442
(8th Cir. 1995)(dismssing simlar "Hobson's choice" argunment where

def endant had been offered "a real alternative"), cert. denied, 116 S. C

10



824 (1996). We find that the district court scrupul ously honored Wbster's
Si xth Anendnent rights.?3

B. Adm ssion of Tape Recordi ngs

Webster conplains that the district court wongfully received into

evidence the audio and video tapes produced by the Governnent. The
adm ssion of tape recordings is "within the sound discretion of the trial
court and will not be reversed unless there has been an abuse of that
di scretion." United States v. Martinez, 951 F.2d 887, 888 (8th GCir.

1991) (quotations and alteration onmitted), cert. denied, 503 U S 994
(1992).

As a preface to the introduction of a recording, the Governnment nust
nmake a prinma facie showing of the tape's trustworthiness. To decide if the
Governnent has net its foundational burden, the district court uses as a
general guideline the factors we enunerated in United States v. MM an,
508 F.2d 101, 104 (8th Gr. 1974), cert. denied, 421 U S. 916 (1975). That
case requires the prosecution to denonstrate:

(1) the recording device was capable of recording the events
offered in evidence; (2) the operator was conpetent to operate
the device; (3) the recording is authentic and correct; (4)
changes, additions, or deletions have not been made in the
recording; (5) the recording has been preserved in a nanner
that is shown to the court; (6) the speakers on the tape are
identified;

3In fact, the district court could have deni ed outright
Webster's petition to represent hinself. "[T]he right to self-
representation is unqualified only if demanded before trial. Once
trial commences, that right is subject to the trial court's
di scretion which requires a bal ancing of the defendant's
legitimate interests in representing hinself and the potenti al
di sruption and possi bl e delay of proceedings already in
progress.” United States v. Wesley, 798 F.2d 1155, 1155-56 (8th
Cir. 1986)(citation omtted). Under the circunstances of this
case, it would have been within the district court's discretion
to altogether refuse Whbster's request to proceed pro se for the
few hours that remained in his trial.
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and (7) the conversation elicited was nmade voluntarily and in
good faith, without any kind of inducenent.

United States v. Roach, 28 F.3d 729, 733 (8th Cr. 1994). These criteria
are a useful gauge for deternining whether the tape's "substance and the

circunmst ances under which it was obtained [provide] sufficient proof of its
reliability." 1d. at 733 n.4 (quotation onitted).

Even when the CGovernnent satisfactorily clears the MM Il an hurdl e,
the defendant may still prevent admi ssion of the tape by proving that it
is inaccurate because of inaudibility or sonme other infirmty. Uni ted
States v. Font-Ramirez, 944 F.2d 42, 47 (1st CGr. 1991), cert. denied, 502
U S. 1065 (1992). A partially inaudible recording will be inadnissible

where the defendant establishes that the unintelligible portions are "so
substantial, in view of the purpose for which the tape[] [is] offered, as
to render the recording as a whole untrustworthy . . . ." United States

v. Huff, 959 F.2d 731, 737 (8th Cr.)(quotation omtted), cert. denied, 506

U S. 855 (1992).

We conclude that the Governnent properly authenticated each of the
three contested recordings under the MM llan factors. Wbster nmaintains,
however, that the two audi o tapes are so inaudible that the district court
shoul d have prohibited their adni ssion. He conplains as well that the
audio track of the video tape is hopelessly unintelligible; in addition
he clains that the video is inaccurate because the canera's |ens was
partially obscured and because the stationary recorder was unable to
conpletely track its subjects' nmovenents. W address these allegations
seriatim?*

“Webster also urges us to find that the district judge
commtted error by neglecting to assess the tapes in canera
before they were played for the jury. W acknow edge that, where
possible, it is good practice for the district court to nmake a
pretrial evaluation of a recording's adm ssibility. See United
States v. Nicholson, 815 F. 2d 61, 62-63 (8th Cr. 1987). 1In this
case, however, the defense waited until trial before it
questioned the tapes' reliability. As observed by our coll eagues
on the First Crcuit:

If [a pretrial assessnent of adm ssibility] is not

12



1. The Septenber 28, 1993 Audi o Tape

W have listened to this tape and agree with Whbster that a constant
el ectronic hum severely hanpers a listener's ability to discern the
recorded conversati on. The district court did admt this tape into
evi dence; significantly, however, the Governnent never played it for the
jury. Rather, the prosecutors offered the cassette prinmarily because its
nere exi stence tended to corroborate the testinony of certain wtnesses.
Because the jury could not have been adversely affected by sonething that
it never heard, we cannot say that the district court abused its discretion
when it allowed the Governnment to introduce this properly authenticated
t ape. Li kewi se, the district court did not conmit plain error when it
al | oned Trooper Paula Wodruff, in response to defense queries, to testify
concerning her evaluation of the contents of this tape.

2. The January 13, 1994 Audi o Tape

Webster did not object at trial to the introduction of this
m crocassette, and the district court did not conmit plain error by

possi bl e, we see no reason why the district court nust
l engthen a trial by listening to the tapes outside the
presence of the jury. Sone tape recordi ng playbacks
run for a considerable period of time. |If the
recordings are properly authenticated, the trial judge
can listen to themas they are played to the jury and
rul e on objections when nmade.

United States v. Carbone, 798 F.2d 21, 25 (1st Cr. 1986). W
agree with this statenent, and we thus decide that the district
judge did not commt error when he failed to originally listen to
the tapes outside the presence of the jury. See N cholson, 815
F.2d at 63 ("W disagree with any suggestion, however, that a
failure to [listen to tapes before trial] necessarily indicates
an abuse of discretion.").
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accepting it into evidence. See Roach, 28 F.3d at 732 (applying plain
error anal ysis where defendant had not objected to adm ssion of tape).

3. The January 13, 1994 Vi deo Tape

W have little difficulty in deciding that the district court
properly exercised its discretion by approving the admi ssion into evidence
of this video. True, the canera's lens was partially obscured, and the
recording did not preserve all of Suggs's and Wbster's actions;
furthernore, the tape's audio track is less than clear. Nevert hel ess
these infirnties are not so pervasive as to render the tape as a whole
untrustworthy. The video still has significant probative value, for it
shows Suggs and Wbster conducting sone sort of trade across a kitchen
counter. After this exchange, Wbster can be seen holding in his hand what
appears to be a wad of nobney. Mbreover, as noted above, Corporal d aser
| ater collected crack cocaine from the counter. G ven these facts, we
think it was certainly within the district court's discretion to admt this
vi deot ape. ®

C. Webster's Conviction Under 18 U.S.C. 8§ 924(c) (1)

In his initial brief before this Court, Wbster alleged that the
Governnent presented insufficient evidence to sustain his conviction for
using or carrying a firearmduring and in relation to a drug trafficking
crine.® After we accepted the case as

°Al so, contrary to Webster's assertions, the district court
did not permt Corporal A aser to comment i nappropriately about
what was portrayed on the video.

®This serves to distinguish the case at bar fromUnited
States v. MKinney, 79 F.3d 105, 108-09 (8th Cr. 1996), in which
we deened a Bail ey chall enge wai ved because, anong other factors,
the appellant "did not argue in his initial appeal brief that his
conviction for using firearns was in any way infirm?"

14



submtted, the Suprene Court in Bailey v. United States, 116 S. C. 501
(1995), explained that the word "use" as enployed in 18 U S.C. 8 924(c)(1)
has a narrower neaning than this Court had previously indicated. Conpare
id. at 505-09 with United States v. Matra, 841 F.2d 837, 841-43 (8th Cir.
1988). Consequently, we granted the parties' notions to all ow suppl enenta

briefing addressing the effect of Bailey on this appeal

Webster raises two grounds in support of his argunment that the recent
Supreme Court opinion conpels reversal of this firearmconviction. First,
he asserts that the district court's jury instruction was erroneous. In
addition, he continues to maintain that there was i nsufficient evidence to
support his conviction under 18 U S. C. 8§ 924(c)(1). W reverse for
i nstructional error.

In relevant portion, the district court charged the jury:

[ITn order to sustain its burden of proof for the crine
of using or carrying a firearmduring and in relation to . . .
a drug trafficking crinme, as charged in Count 4 of the
indictnment, the GCGovernnent nust prove these following two
essential elements beyond a reasonabl e doubt:

And first:

The defendant conmmitted the crinme of conspiracy to
di stribute cocaine base, and to possess cocai ne base with the
intent to distribute it, as charged in the indictnent.

And second:

During and in relation to the comm ssion of that crineg,
t he defendant knowi ngly used or carried one or nore firearns.

Now, the phrase "uses or carries a firearm neans having
a firearm or firearns available to assist or aid in the
conmi ssion of the crine alleged in Count 1 of the indictnent.

In determning whether the defendant used or carried a
firearm again, you can consider all of the factors received in
evidence in the case, including the nature of the underlying
drug trafficking crime alleged; the proximty of the firearmin
guestion; the usefulness of the firearmto the crine all eged;
and the circunstances surroundi ng the presence of the firearm

Now, the Governnent is not required to show that the
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def endant actual ly displayed or fired the weapon.

The Governnent is required, however, to prove beyond a
reasonable doubt that the firearm was in the defendant's
possessi on, or under the defendant's control, at the tine that
a drug trafficking crine was committed, or otherw se
facilitated the comm ssion of the offense, or at |east had a
role in the of fense.

Because Webster did not object to this instruction as given, we nay reverse
only if the district court conmitted plain error. See United States v.
Ryan, 41 F.3d 361, 366 (8th Cir. 1994)(en banc), cert. denied, 115 S.
1793 (1995).

In United States v. O ano, 507 U S. 725 (1993), the Suprene Court
el aborated upon the plain error analysis applicable in cases, like the one

presently before us, governed by Federal Rule of Crimnal Procedure 52(b).
Bef ore considering reversal under that Rule, we nust first find that the
district court commtted an unwaived error. 1d. at 732-34. Second, the
error nust be plain, that is, clear and obvious, under current law. |d.
at 734. Third, the appellant nust show that the error affected his
substantial rights by prejudicially influencing the outcone of the district
court proceedings.” 1d. at 734-35. \here these prerequisites are net, a
court of appeals may order correction of the mstake. 1d. at 735. W will
exercise this discretion in the appellant's favor where the error
"'seriously affects the fairness, integrity or public reputation of
judicial proceedings.'" |d. at 736 (quoting United States v. Atkinson, 297

U S 157, 160 (1936))(alteration onmitted).

Viewing the facts of this case in light of the Suprene Court's
decision in Bailey v. United States, 116 S. C. 501 (1995), we find that
the district court committed error. The judge infornmed the

"Though the Suprene Court recognized that in sonme situations
errors m ght be presuned prejudicial or corrected despite their
effect on the outcone, see dano, 507 U S. at 735, this is not
such a "special" case.
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jury that a defendant "uses or carries a firearnmt whenever he has "a
firearmor firearns available to assist or aid in the commssion" of a drug
trafficking offense. 1In evaluating whether Wbster "used or carried" the
weapon, the jury was told to consider, inter alia, "the proximty of the
firearmin question" and "the circunstances surroundi ng the presence of the
firearm" It seens to us that the cunulative effect of these and other
staterments allowed the jury to find that Webster crimnally used or carried
t he weapon in question due to the "nere presence and ready availability of
[the] firearm™"® United States v. Mjia, 8 F.3d 3, 5 (8h Cr.

1993) (quotation omtted). O course, a conviction based on this factua

finding woul d have been entirely in accord with the previous law of this
circuit, but it is inconsistent with the Suprene Court's adnonition that
"the inert presence of a firearm wthout nore, is not enough to trigger
8 924(c)(1)." Bailey, 116 S. C. at 508; see also United States v. Price,
76 F.3d 526, 527-28, 530 (3d Cir. 1996)(finding that Bailey invalidated
instruction very simlar to the charge here, but concluding that the error

in that case was harn ess).

To determ ne whether the error is clear under current |aw, we nust
resolve a question expressly left unanswered in dano. There, the Court
declined to consider "the special case where the error was unclear at the
time of trial but becones clear on appeal

8The Government clains that the instruction adequately

defined the term"carry,"” but we disagree. |In fact, it appears
that this Court's traditional definition of the term"use" was so
expansive that it effectively swallowed the word "carry." Prior

to Bailey, we had infrequent occasion to explicate on the nmeaning
of "carry," and we have only recently held that a person carries
a weapon for purposes of 8§ 924(c) (1) when he bears "the firearm
on or about his person.” United States v. Wite, 81 F.3d 80, 83
(8th Cr. 1996). The district judge in this case, acting
consistently wth our previous casel aw, perpetuated the
subordination of the term His instruction defined "use" and
"carry" collectively, and the charge did not refer to the words
as having separate neanings. Therefore, we are unable to
conclude that the court properly apprised the jury of the neaning
of "carry."
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because the applicable | aw has been clarified." dano, 507 U S at 734.

Foll owing the | ead of several of our sister circuits, we conclude that,
i n deciding whether an error is clear under current |aw, the proper focus
is the |aw applicable on appeal rather than at trial. See United States
v. Viola, 35 F.3d 37, 42 (2d Gr. 1994)("'[Current law as used in [plain
error analysis] neans the law current at the tinme of the appeal, not at
trial."), cert. denied, 115 S. C. 1270 (1995); United States v. Retos, 25
F.3d 1220, 1230 (3d G r. 1994)(assessing plain error under |aw applicable
at tine of appeal); United States v. Jones, 21 F.3d 165, 173 & n. 10 (7th
Cr. 1994)(sanme). But cf. United States v. Washington, 12 F.3d 1128, 1138-
39 (D.C. Cir.)(deciding that plain error framework is inapplicable where

the error was not obvious under current law at the tine of trial, but
anal yzi ng cl ai ns under the "supervening decision" doctrine), cert. denied,
115 S. C. 98 (1994). As such, we find the district court's 8 924(c)(1)
instruction to be clearly erroneous under current |aw.

Furt hernore, Wbster has successfully denonstrated that the error
affected his substantial rights. As Chief Judge Arnold counseled in his
separate opinion in Ryan

Here, the instruction was erroneous with regard to an essenti al
elenent of the crine. Had the jury been properly instructed in
this case, it could have reached a different concl usion.
Consequently, the judicial proceeding was conpromi sed, and [the
crim nal defendant] was unavoi dably prejudiced.

Ryan, 41 F.3d at 370 (Arnold, C J., concurring and dissenting); cf. Viola,
35 F.3d at 42 (finding that where superseding opinion alters previously
settled law, it is no | onger necessary under the plain error analysis for
the defendant to prove prejudice; instead, the Governnent nust show that
the error did not affect the defendant's substantial rights). W have
al ready nmentioned that the pertinent instruction in the case sub judice
allowed the jury to convict Webster on this count even though it mnight not

have found the
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factual predicate required by Bailey. Accordingly, we believe that \Wbster
has satisfactorily established that the error "affected the outcone of the
district court proceedings."® dano, 507 U S at 734.

Finally, because it is unclear whether a properly instructed jury
woul d have found Wbster guilty of violating 8 924(c)(1), we feel that a
failure to correct the district court's error could "result[] in a

nm scarriage of justice" and would seriously affect[] the fairness,
integrity, or public reputation of judicial proceedings.'" Ryan, 41 F.3d
at 366 (quoting dano, 113 S. . at 736). W therefore find it necessary
to exercise our discretion under Rule 52(b) and reverse Wbster's
conviction for using or carrying a firearmduring and in relation to a drug

trafficking crine.°

[11. CONCLUSI ON

W reverse Wbster's conviction for using or carrying a firearm
during and in relation to a drug trafficking crine and remand for a new
trial on that count, but we affirmhis convictions

°ln reaching this conclusion, we reject the Governnment's
contention that no rational jury could fail to find that Wbster
used or carried the weapon in question. In our view, a properly
instructed jury m ght reasonably have determ ned that the
Governnment's proof did not establish a violation of 8 924(c)(1).
At the sane tinme, though it is a close question, we hold that
there was sufficient evidence to support Wbster's conviction on
this count.

°Because we reverse for trial error instead of evidentiary
insufficiency, we remand for a newtrial on this count. See
United States v. Schrader, 10 F.3d 1345, 1352 (8th Cr. 1993)("As
there was trial error but not insufficiency of the evidence,
defendants may be retried."). W note, though, that any
subsequent prosecution for this offense nust be consistent with
the wording of the original indictnment. In other words, the
Gover nment nmust prove beyond a reasonabl e doubt that Webster used
or carried the gun during and in relation to the drug conspiracy
charged in count one of the indictnent.
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on the six remaining counts in the indictnent.

AFFI RVED | N PART, REVERSED I N PART, AND REMANDED.

A true copy.
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CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCUT.
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