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WOLLMAN, Circuit Judge.

These consolidated appeals follow the convictions of Marlin Lynn
Reeves ("Lynn") and Danny Ray Reeves ("Danny Ray") for their role in a
schene invol ving stol en vehicles whereby the stol en nature of the vehicles
was conceal ed by replacing the true vehicle

*The HONORABLE LEVIN H. CAMPBELL, United States Crcuit
Judge for the First Grcuit, sitting by designation.



identification nunbers (VINs) with nunbers from sal vage vehicles of the
sane make, nodel, and body style as the stolen vehicles. A jury convicted
Lynn of concealing a stolen vehicle in violation of 18 U.S. C. § 2313(a) and
of conspiring to sell stolen notor vehicles in violation of 18 U S.C. §
371. Danny Ray was convicted of the sane conspiracy charge, as well as of
forty counts of altering or renoving VINs in violation of 18 U S.C. § 511
and of twenty-eight counts of selling or receiving stolen vehicles in
violation of 18 U S.C. § 2313(a).

Lynn asks us to review the sufficiency of the evidence presented
against himand to correct an alleged error in his sentence. Danny Ray
clainms that the district court! erred in three respects: (1) in not
granting a mstrial when a governnent wi tness invoked his Fifth Anendnent
privilege against self-incrinmnation in the presence of the jury; (2) in
not permtting himto participate in juror msconduct proceedi ngs that took
pl ace after his appeal was filed; and (3) in double counting under the
Sent enci ng Cui del i nes.

I. Background

Danny Ray owned an auto body shop in Forrest City, Arkansas, and
Lynn, Danny Ray's brother, was an occasi onal enployee of the body shop.
The case began when M ssouri police recovered a stolen vehicle that had
been re-tagged with a VIN froma sal vage vehicle. Investigators traced the
sal vage vehicle to Danny Ray's shop. After obtaining a list of other
sal vage vehicl es purchased by Danny Ray, investigators discovered that nany
of the VINs fromthese vehicles had been re-tagged onto stol en vehicles and
the cars then sold to new owners. Seven individuals, including Lynn and
Danny Ray, were indicted in connection with this schene. Three of these
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def endants pleaded guilty, testified at trial, and received reduced
sent ences.

I1. Marlin Lynn Reeves

A. I nsufficient Evidence

Lynn first argues that the evidence presented at trial was
insufficient to convict him In considering this claim we nust reviewthe
evidence in the light nost favorable to the governnent, reversing only if
we concl ude that no reasonable jury could have found Lynn guilty beyond a
r easonabl e doubt. United States v. Quintanilla, 25 F.3d 694, 699 (8th
Cir.), cert. denied, 115 S. C. 457 (1994).

Lynn first challenges the sufficiency of the evidence of conspiracy.
To prove the existence of a conspiracy, the governnent nust offer either
direct or circunstantial evidence to showthat at | east two people entered
an agreenment, the object of which was a violation of the |aw Uni ted
States v. Escobar, 50 F.3d 1414, 1419 (8th Cr. 1995). Through the
testinony of three admtted co-conspirators, the government established the
exi stence of an agreenent between at |east five individuals to engage in

illegal activity. Moreover, the governnent presented overwhel mi ng evi dence
detailing the intricacies of the conspiracy. Governnent investigators
traced the sal vage vehicles fromvarious sal vage yards to Danny Ray's shop

they traced the matched stolen vehicles fromtheir original owners to Danny
Ray; and, finally, they traced the re-tagged stolen vehicles to their new
owners. (Once the governnent established the existence of the conspiracy,
only slight evidence linking Lynn to that conspiracy was required to
support his conviction. United States v. Jenkins, No. 95-2787, slip op

at 4 (8th Gr. Mar. 6, 1996) (citing United States v. Smth, 49 F.3d 362,

365 (8th Cir. 1995)).




The governnent offered substantial evidence linking Lynn to the
conspiracy, calling as witnesses three adnitted co-conspirators who each
testified that Lynn played an active role in the conspiracy. Shane Roberts
testified to a conversation in which he discussed with Danny Ray and Lynn
the possibility of stealing vehicles for them When asked how he had
| earned to steal vehicles, Roberts answered that Lynn explained how to do
it and that co-conspirator Earvin Parchnon denonstrated the process.
Roberts further testified that Lynn was one of four people who had access
to the building |ocated at Danny Ray's shop, where the stol en vehicles were
stored. In addition, Roberts stated that because he had a cast on his |eg,
either Lynn or Danny Ray had al ways been present to provide any needed
assi stance whil e he stole vehicles.

Anot her co-conspirator, David Paul Davis, testified that stolen
vehicles arrived in Danny Ray's shop with a broken side w ndow and a
"busted" steering colum. He further testified that Lynn hel ped himto fix
the gl ass on these broken wi ndows. Bryan Boggan, a third co-conspirator
corroborated this testinony, stating that he had w tnessed Lynn repairing
wi ndows and steering colums and re-taggi ng stol en vehicles.

Lynn questions the reliability of these witnesses in light of the
reduced sentences granted themin exchange for their testinony. As we find
the testinony of these three witnesses to be neither facially incredible
nor insubstantial, we will not delve further into questions of credibility.
See United States v. Drews, 877 F.2d 10, 13 (8th Cr. 1989) ("Acconplice
testinony is sufficient to sustain a conviction when it is not incredible

or insubstantial on its face."). See also United States v. Lopez, 42 F.3d
463, 466 (8th Gr. 1994) (It is the role of the jury, which is aware of the
possi ble notivations behind acconplice testinony, to weigh issues of
credibility).




Lynn next clains that the governnent failed to establish the
requisite elenents of the count charging that he concealed or stored a
stolen vehicle that had crossed state |lines, having know edge that the
vehicl e was stolen. The governnent offered a stipulation by the stolen
truck's owner to prove that it had been stolen and transported across the
state |ine. To establish Lynn's role in storing the vehicle, the
governnent offered testinony that the truck was di scovered in a farmfield
approximately three-tenths of a mle fromLynn's hone. Both Lynn's hone
and the property where the truck was found were owned by Lynn's
gr andf at her . The evidence connecting Lynn to the vehicle is not
overwhel m ng; however, given the evidence of Lynn's extensive invol venent
in the conspiracy and the conspi cuous nature of the new truck found in a
t hi cket anong junked vehicles, the jury could have reasonably inferred that
Lynn was responsible for concealing the vehicle. Finally, the co-
conspirator testinmony concerning Lynn's know edge of the conspiracy
provides sufficient circunstantial evidence fromwhich the jury could infer
that Lynn knew the vehicle was stolen. Allowi ng the governnment the benefit
of all reasonable inferences that may be logically drawn fromthe evidence,
see United States v. Deluna, 763 F.2d 897, 924 (8th Cir.), cert. denied,
474 U.S. 980 (1985), the governnent provided sufficient evidence to allow

this claimto go to the jury. W thus find sufficient evidence to support
Lynn's convi ction on both counts.

B. Sentencing Guidelines

Finally, Lynn clainms that in calculating his sentence the district
court msapplied the Sentencing Quidelines. Pursuant to U S.S.G § 1B1.3
(a) (1) (A and (B), Lynn was held accountable for all acts conmitted or
facilitated by himand for all reasonably foreseeable acts conmtted by his
co-conspirators. See United States v. Montanye, 996 F.2d 190, 192 (8th
Cir. 1993) (en banc). In calcualating the loss attributable to each

def endant, the district court used the tine period during which that
def endant was



i nvolved in the conspiracy. Vehicl es stolen during that period were
consi dered reasonably foreseeable to that defendant. Lynn was found to
have participated in the conspiracy fromJune 18, 1991, until My 4, 1993.

Thirty-three vehicles were stolen during this period, having a total val ue
of $316,000. U. S. S.G 88 2B6.1 and 2F1.1 directed an enhancenent of eight

| evels for this aggregate | oss.

Lynn argues that the evidence did not support this enhancenment. He
clains that his role in the conspiracy, if any, was mnor. Lynn's nother-
in-law, Esther Sanpley, testified at the sentencing hearing that Lynn
suffered a serious accident on April 5, 1991, and was incapacitated and
heavily nedicated for sone tine after that. She further testified that
because she suspected Lynn of cheating on her daughter (his wife), she
followed himperiodically after the accident until Novermber 1993, when his
wife left him During that period, she could recall only one tine that
Lynn went to Danny Ray's shop. Lynn argues that such sparse invol venent
precludes his being held accountable for thirty-three vehicles.

W review for clear error the district court's factual findings with
respect to the tine span of Lynn's involvenent in the conspiracy and the
resulting anmount of loss attributable to him See United States v.

Phillippi, 911 F.2d 149, 151 (8th Cir. 1990), cert. denied, 498 U S. 1036
(1991). The district court noted that even assum ng that Lynn was not

involved in the conspiracy during the six nonths follow ng his accident,
t he amount chargeable to himwould still exceed $200,000, with the result
that his sentence would renain the sane. Direct trial testinony |inking
Lynn to the conspiracy during the entire year of 1992 precl uded any further
reduction. We find no error in this careful evaluation

Lynn's final argunent that his sentence is disproportionate to his
co-def endants, considering his conparably minor role in the



of fense, is precluded by United States v. Granados, 962 F.2d 767, 774 (8th
Cir. 1992) ("A defendant cannot rely upon his co-defendant's sentence as
a yardstick for his own."). See also United States v. Jackson, 959 F. 2d
81 (8th Cir.) (affirm ng defendant's sentence which was twice as |ong as

that received by conspiracy ringleader who entered plea agreenent and
cooperated with governnent), cert. denied, 506 U S. 852 (1992).

1. Danny Ray Reeves

A. Prosecution witness' invocation of the Fifth Arendnent

Upon bei ng asked whet her he had ever bought any vehicles from Danny
Ray, prosecution witness Tommy Hoskins responded, "On advice of ny attorney

and under the Fifth Amendnent, [|'ll have to refuse to answer any
guestions." The district court denied Danny Ray's i mediate notion for a
mstrial

W review for abuse of discretion a district court's refusal to grant
amstrial. See United States v. Quinn, 543 F.2d 640, 650 (8th CGr. 1976).
We have held that a mistrial nmay be warranted when a prosecutor calls a

witness to the stand with advance know edge that the witness will invoke
the Fifth Amendnent. 1d. at 650. In such a case, we nust consider the
prosecutor's nmotive and the likelihood of the jury's draw ng unwarranted
i nferences agai nst the defendant. |In the present case there is no evidence
that the prosecutor knew that Hoskins would invoke the Fifth Amendnent.
The prosecutor's apparent notive in calling Hoskins was to prove that Danny
Ray had sold Hoskins a stolen vehicle with a salvage title. |n any event,
Danny Ray suffered no prejudice regarding his involvenent w th Hoskins, as
he was acquitted on the one count involving Hoskins. Moreover, given the
abundance of testinony at trial against Danny Ray, it seens unlikely that
the jury woul d have in any way been unduly affected by Hoskins' invocation
of the Fifth Amendnent. Thus, we find no error in the district court's
ref usal



to grant a mstrial.

B. Juror M sconduct

Several days after the trial, counsel for co-defendant Janes
Caldwell, who was tried with Lynn and Danny Ray, spoke with a defense
witness who clained to have witnessed certain juror misconduct. Later, at
Caldwel |'s sentencing, his attorney heard of two other incidents of alleged
juror msconduct, whereupon he noved for a newtrial on Caldwell's behalf.
The district court denied Danny Ray's request to join in Caldwell's notion
finding that it lacked jurisdiction to do so because Danny Ray's notice of
appeal had already been fil ed.

The district court could properly have exercised jurisdiction over
Danny Ray's request to join in the notion for a new trial. Al t hough
district courts are prohibited fromgranting a notion for a newtrial while
an appeal is pending, see Fed. R Cim P. 33, they are not prohibited from
denyi ng such a notion or fromcertifying an intention to grant the notion
to this court, which can then entertain a notion to remand the case.
United States v. Cronic, 466 U S. 648, 666 n.42 (1984). See also 3 C
Wight, Federal Practice and Procedure § 557 pp. 338-340 (2d ed. 1982).
Because the district court declined to exercise jurisdiction, however, and

thus has not had the opportunity to review the notion for a newtrial, we
will not consider the nerits of this claim See United States v. Bobergq,
565 F.2d 1059, 1062 (8th G r. 1977).

C. Application of Sentencing Guidelines

Finally, Danny Ray argues that the district court erred in its
application of the Sentencing Cuidelines. In addition to a nine-level
i ncrease based upon the value of the vehicles stolen, Danny Ray's base
| evel was increased another two | evels pursuant to section 2B6.1(b)(2) upon
a finding that he was in the business of



receiving and selling stolen property. An increase of four nore |evels
resulted from the finding that he was a |eader and organizer of this
crimnal activity. See US S G § 3Bl1.1(a). The Pre-Sentence
I nvestigation Report noted that the factors considered in granting the
section 3Bl.1 increase included Danny Ray's | eadership and organi zati on of
the enterprise. Danny Ray argues that both the section 2B6.1(b)(2) and the
section 3Bl.1(a) increases were prem sed on the same conduct -- hi s
owner shi p of Reeves Body Shop. Although we agree that Danny Ray's position
as owner of Reeves Body Shop -- the conduct relevant under section
2B6.1(b)(2) -- also facilitated his |eadership role in the conspiracy, it
did not require such a role. Danny Ray could have run an illegal re-
taggi ng operation in which stolen vehicles were received and sold w t hout
directing his enployees to steal the vehicles that he would |l ater sell
Thus, section 3Bl.1(a) does not double count; rather it nerely hol ds Danny
Ray accountable for conduct beyond that considered under section
2B6. 1(b) (2).

I'V. Concl usion

In No. 95-2410, we affirm Mrlin Lynn Reeves' conviction and
sent ence.

In No. 95-2411, we affirm Danny Ray's conviction and sentence.

A true copy.
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