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MURPHY, Circuit Judge.

Thi s case involves clains brought by BE&K Construction Conpany (BE&K)
agai nst the United Paperworkers International Union (Paperworkers) and the
Uni ted Brot herhood of Carpenters and Joi ners of Anmerica (Carpenters). BE&GK
all eged that the unions had violated federal |abor law and tortiously
interfered with its contractual relations under Arkansas law. After a jury
awar ded BE&K $20, 000, 000 in punitive damages and $125,000 i n conpensatory
damages, the district court denied notions for judgnent as a matter of |aw,
for a newtrial, and for remttitur. The unions appeal

*The HONORABLE LEVIN H. CAMPBELL, United States Crcuit
Judge for the First Grcuit, sitting by designation.



from the order denying their post-trial notions and from the final
judgnent. W reverse and renand.

BEGK is a non-union nerit shop construction contractor headquartered
in Birm ngham Al abama. It perforns in-plant and construction work for
various industries throughout the country. BE&K was hired by Potlatch
Corporation as the general contractor on a construction project schedul ed
to begin in February 1992 at the Potlatch Cypress Bend nill in MGehee
Arkansas. Potlatch is a paper manufacturing conpany headquartered in San
Franci sco, California that operates a nunber of mills in northern |daho,
northern M nnesota, and southern Arkansas.

In early 1991 the Cypress Bend mll solicited bids for installation
of a piece of equipnent called a top fornmer, or Bel Bond. Four bids were
recei ved, including BE&K' s bid of $582,000.' George Hight, the Potlatch
Proj ect Engi neer responsible for selecting a contractor for the Bel Bond
proj ect, contacted a BE&GK nmanager on Cctober 10, 1991 and i nforned hi mthat
Potl atch had decided to award the project to BE&K  BE&K began preparations
for the project.

Pot| atch enpl oyees at the Cypress Bend paper m |l are represented by
two | ocal Paperworkers unions, a naintenance |local and a production |ocal.?
The Paperworkers are an international union that represents in-plant
production and mmi nt enance workers at paper nills throughout the United
States. The evidence at trial indicated that the local unions and the
conpany mmintain a

The bid anbunt was | ater reduced to approxi mtely $575, 000.

2The |l ocal unions were originally naned as defendants in
this action, but prior to trial BE&K voluntarily dism ssed with
prejudice its clains against them
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cooperative relationshinp. Potl atch nanagenent neets regularly wth
representatives of the local unions and the Paperworkers to di scuss issues
of mutual interest concerning the operation of the Cypress Bend plant.

(ne such mutual interest neeting took place at the Cypress Bend pl ant
on Cctober 24, 1991, soon after Potlatch had hired BE&K for the Bel Bond
construction project. The neeting was attended by thirteen Potlatch
officials, including John Richards, the president and chief operating
of ficer who was based in San Francisco but was in Arkansas to attend
nmeetings, George WIliam Mrton, the Cypress Bend plant nmanager, and
Beverly Burchfield, the Cypress Bend enpl oyee rel ati ons nanager; ten | ocal
uni on officials, including Paperworkers Local 1532 President Bob Barber
and two international Paperworkers representatives, Joe Bradshaw and Tonmy
McFalls. The neeting |asted approximately two hours and covered a variety
of topics.

At the neeting on COctober 24, Anna Haney, a Potlatch production
superintendent, made a short presentation about the status of various
projects in her division and nentioned that BE&K had been awarded a
contract on the Bel Bond project. After her presentation, Tomry MFalls,
Joe Bradshaw and Bob Barber nade brief comrents expressing their concern
about the decision to hire BE&K and asked the conpany to reconsider. All
three stated that they did not want anything to interfere with the good
relationship Potlatch had with the |ocal unions and said that hiring BE&K
could lead to problens. They nentioned that BE&K' s involvenent in the
project would likely attract the attention of the Carpenters. The
Carpenters are a separate international union that represents workers in
various trades and crafts, including carpenters and millwights who build,
renovate, and maintain industrial plants and nachinery. They had organi zed
a national publicity canpaign to expose disputed |abor practices of BE&K
and ot her non-union construction contractors. MFalls explained that the
Car penters



m ght picket and handbill at the site and that it was possible the
uni oni zed enployees at Potlatch might join in. Al the testinony from
those present at the neeting, including the union representatives and the
Potl atch officers, described the comments as bl and and nonthreatening. No
menber of the Carpenters was present at the neeting.

Potlatch president Richards later testified that he had not been
aware that BE&K had been hired for the Bel Bond project until it was
di sclosed at the neeting. Wen he heard that Potlatch had contracted with
BE&K, he was surprised. He knew that BE&K had a reputation as a
confrontati onal non-union conpany. He had al so read about a riot that had
occurred two years earlier in International Falls, Mnnesota after a
conpany had hired BE&K as construction nanager for a major expansion
project.® He feared that hiring BE&K coul d cause his conpany grief. He
was surprised that the reaction of the union representatives was so | ow key
and bl and. When they suggested in their remarks that there could be
probl ens, he again thought about the incident at International Falls.
There was no evidence that that incident cane to mind for any of the other
twelve Potlatch officials in attendance or any of the union officials.

After the neeting, Richards told Mrton that he was disturbed that
BE&K was involved in the construction project. He was concerned that it
mght interfere with the good relationship between the conpany and the
local unions and present possible problens sinmilar to those at
International Falls. He asked Mbrton to review the situation and attenpt
to get out of the contract. R chards later called D ck Congrieve, Mrton's
boss, and asked himto follow through on the situation. After calculating
the costs

%Ri chards had read articles from M nnesota papers about the
International Falls riot which had been supplied by a clipping
servi ce.



i nvol ved, Morton term nated the contract with BE&K* and hired Boyed Sanders
Construction Co., a union contractor, to do the job.

On Cctober 28, a Potlatch official infornmed Bob Barber, the president
of one of the local wunions, that the contract with BE& had been
termnated, but that it would be better if that fact were not adverti sed.

In April 1992, The Paperworker, the international wunion's nmagazine,
published a report on a canpaign to oust BE& and other non-union
contractors frompaper nmlls and plants. It included the statenent that
"[e]fforts by Paperworkers Region Seven prevented BE& from starting
al ready-schedul ed work at Potlatch's MGehee, Ark., mll." (Carpenters
Appendi x at 345).

There was no evidence that the Carpenters were involved in the
Cctober 24 neeting or that they even knew about it at the tine or knew that
Potl atch had hired BE&K, but there was evidence they were involved in a
national publicity canpaign directed at disputed | abor practices of BE&K
and ot her non-union contractors. |In that canpaign they sought and obtai ned
substantial cooperation fromthe Paperworkers. The canpaign involved the
distribution of leaflets, informational picketing, publicity, speeches,
presentations, and conmuni cations urging conpanies not to award contracts
to BEGK. Neither party disputes that these activities are protected under
federal | aw. The canpaign raised issues concerning enployee wages and
benefits, job related safety, and the use of non-local workers on its
proj ects. BE&K admits that it has a reputation as a conpany that is
confrontational about union issues and has regularly worked in place of
stri king uni on nenbers.

Edward J. Durkin, a |leader of the Carpenters publicity

‘After the term nation, Potlatch sent BE&K a check for
$35,400. This represented paynent for costs that BE&K clainmed to
have incurred on the project. Potlatch requested further
i nformati on about additional clainmed expenses, but BE&K never
responded nor attenpted to collect any additional paynent.
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canpai gn, learned after the fact that Potlatch had ternminated its contract
with BE&K. On Novenber 8, 1991 he described the termnation in a letter
he sent to Carpenters agents involved in the canpaign

The president of the [Paperworkers], Wwyne d enn

reported | ast week to the [Carpenters] general president
that Potlatch Corporation cancelled a construction
project with BE&K at MGCee [sic], Arkansas, just two
weeks after it began to man the job. Paperworkers Vice-
Presi dent Joe Bradshaw forcefully presented to Potlatch's
CEO the union's concerns about the presence of BE&K at

the mll. Wthin several days of the discussion, BE&K' s
200 nen were off the site [and] all evidence of BE&K was
gone. . . . Solidarity works.

(Carpenters Appendi x at 165).

After the Bel Bond contract was term nated, BE&K brought this action
agai nst the Carpenters and Paperworkers. It clainmed that the unions had
engaged i n unl awful secondary boycott activity in violation of § 303(a) of
the Labor Managenent Relations Act (LMRA), 29 U S.C. § 187(a), by using
threats and coercion to force Potlatch to cease doi ng busi ness with BE&K
It also asserted that the unions had tortiously interfered with its
contractual relationship or business expectancy under Arkansas | aw.

Both the federal and state clainms were based on the statenents nade
by Paperworkers MFalls, Barber, and Bradshaw at the OCctober 24, 1991
mutual interest neeting with Potlatch officials. BE&K alleged that those
comments anounted to threats of violence or other unlawful union conduct
t hat had caused Potlatch to termnate its contract with BE&K, and asserted
that the Paperworkers representatives were speaking as agents of the
Car pent ers.

The case was tried to a jury during four days in April 1994. To
support its clains that the unions had threatened Potl atch, BE&K



presented evidence describing what was said at the OCctober 24 nutual
i nterest neeting. This included excerpts from a deposition given by
Ri chards, testinony from Beverly Burchfield who had prepared the neeting
agenda and m nutes, and deposition testinony from Mrton who had al so been
present at the neeting. |n addition, there was testinony describing the
project, the bidding, the oral acceptance, the term nation of the contract,
and damages. Ted Kennedy, the chairman and CEO of BE&K, tal ked about the
BE&K project at International Falls, and excerpts were read from Edward
Durkin's deposition describing the Carpenters publicity canpaign.

Over strong objections fromthe unions, BE&K was allowed to show a
vi deotape of a 1989 riot at a BE&K construction workcanp in Internationa
Falls, M nnesot a. The seventeen ninute video was recorded by three
caneranmen hired by BE&K and featured sone descriptive commentary by an
unnaned narrator. |t showed a |large crowd gathering outside the canp gate,
the gate being battered down, groups of nmen nmilling around the canp, and
cars and trailers being overturned and burned. The unions argued that the
vi deot ape was irrelevant and prejudicial because neither the Carpenters nor
t he Paperwor kers had any connection to the events that it depicted.® BE&K
stated it was offered to show what Richards had in nmind when he thought
about the International Falls incident during the Cctober 24 neeting.

After BE&K presented its evidence, the unions jointly noved for
dismissal of its clains as a matter of law under Fed. R G v. P. 50(a).
The district court denied the notion as to the federal claimand took it
under advisenent as to the state claim The

*They al so argued that the tape was inadm ssi bl e because
BE&K had not produced it during discovery.
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uni ons presented their case,® and no rebuttal evidence was of fered by BE&K.
The Rule 50 notion was not renewed at the end of all the evidence.

The jury found in favor of BE&K on both the federal and state clai ns.
It found the unions jointly and severally liable for $125,000 in
conpensat ory danages, w thout assigning those damages to either the federa
or state clains. The jury also found each union separately liable for
$10, 000,000 in punitive damages on the state |law claim

After trial, the unions filed a joint notion for judgnent as a nmatter
of law, or in the alternative, for a new trial or remttitur. After a
hearing on the notion, the district court denied it on the nerits. BE&K
did not argue that the unions had waived their right to seek judgnent as
a matter of law by failing to renew their Rule 50 notion at the cl ose of
all the evidence, and the district court did not address the issue.

The argunments on appeal are not identical for the individua
appel lants. The Carpenters argue that they are entitled to judgnent as a
matter of | aw because the evi dence does not support any clai magai nst them
There is no evidence of their participation in the Cctober 24 neeting where
the alleged threats were nmde, and there is insufficient evidence to
support any theory that the Paperworkers were acting as their agents. Both
unions argue that judgnent as a matter of | aw should have been granted on

®The unions called four witnesses at this point: Potlatch
Presi dent Ri chards, Plant Manager Mrton, and union
representatives MFalls and Barber. Ri chards and Mdrton had
already testified by way of deposition as part of BE&K s case so
only McFalls and Barker were conpletely new wi tnesses. (Project
Engi neer Hi ght had been called before the close of BE&K' s case in
order to accommodate his schedul e.)
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the state clai mbecause of preenption and on the federal claimbecause of
i nsufficient evidence. They argue in the alternative that a new trial
shoul d be granted because the district court erred in admtting the riot
vi deotape and in instructing the jury on punitive damages. Finally, the
unions argue for substantial remttitur of the punitive damages award
because it is grossly out of proportion to the |legal wong all eged.

BE&GK responds that the unions waived their clains for judgnent as a
matter of law by failing to renew their Rule 50 notion at the close of
evidence. It also contends that there is sufficient evidence in the record
fromwhich the jury could reasonably infer an agency rel ationship and which
supports the verdict on both the federal and state cl ai ns.

A

BE&GK argues that both unions waived any right to judgnent as a matter
of | aw because they failed to renew their Rule 50 notion at the cl ose of
the case. Rule 50(b) provides for the renewal of a notion for judgnment
after trial when it has been nmade at the end of all the evidence.” The
unions jointly noved for judgnent at the close of the plaintiff's case, and
then again after trial. During trial the court denied the unions' notion
as to the federal claim but deferred ruling on the portion dealing with
the state claim

'Rul e 50(b) provides:

| f, for any reason, the court does not grant a notion
for judgnent as a matter of |aw nade at the cl ose of

all the evidence, the court is considered to have
submtted the action to the jury subject to the court's
| ater deciding the | egal questions raised by the
nmotion. The novant may renew its request for judgnment
as a matter of law by filing a notion no |ater than 10
days after entry of judgnent -- and may alternatively
request a new trial or join a notion for a new trial
under Rul e 59.



Not rnmuch new evidence was submitted after the notion was made. The
additional testinony was conpleted in less than a day, and BE&K offered no
rebuttal evidence.

If a party does not nove for judgnent as a matter of law at the cl ose
of all the evidence, it normally cannot later argue that there was

i nsufficient evidence to support the verdict. Pulla v. Amoco G| Co., 72
F.3d 648, 655 (8th Cir. 1995). There are at least two recognized
exceptions, however. The first is where a Rule 50 notion is nmade shortly
before the close of the evidence and the court indicates in sone way that
it need not be renewed in order to preserve the right to challenge the
verdict. |1d.; Halsell v. Kinberly-dark Corp., 683 F.2d 285, 294 (8th Gr.
1982), cert. denied, 459 U S. 1205 (1983); United States v. 353 Cases * *
* Mowuntain Valley Mneral Water, 247 F.2d 473, 477 (8th Gr. 1957). The
second is where not allowi ng such clains would constitute plain error

resulting in a manifest mscarriage of justice. Pulla, 72 F.3d at 655
Jones v. St. dair 804 F.2d 478, 479-80 (8th Cir. 1986); 353 Cases, 247
F.2d at 477 (court nmay review errors that are "obvious" or that "seriously

effect the fairness and integrity of the judicial proceedings").

A variation of the standard exception has been recogni zed when 1) the
district court defers ruling on the notion, 2) no evidence related to the
claimcones in after the notion, and 3) very little tine passes between the
notion and the close of the evidence. See Purcell v. Sequin State Bank &
Trust Co., 999 F.2d 950, 956 (5th Cir. 1993); Boynton v. TRW Inc., 858
F.2d 1178, 1186 (6th Cir. 1988) (en banc); see also Myers v. Norfolk
Li vestock Market, Inc., 696 F.2d 555, 558 (8th Cir. 1982).

BEGK rai ses waiver for the first tine on appeal, claimng the unions
wai ved their rights to argue insufficiency of the evidence when they failed
to renew their notion at the close of evidence. BE&K did not raise any
Rul e 50 objection to the unions' post-trial
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notion, however, either in witing or at the hearing on it. The district
court was therefore not asked to consider waiver and it ruled on the
merits. I f BE&K had rai sed wai ver before the district court, that court
woul d have had the opportunity to consider all the rel evant circunstances.

Both sides nissed a procedural step, and it is appropriate to reach
the merits under all the circunstances. An exception to the Rule 50
requi renent of renewal at the close of the evidence is basically nade out
here. Only a short tine el apsed between the unions' notion and the cl ose
of all the evidence, only two witnesses were called who had not already
testified, no additional evidence was put in by BE&K, and the trial judge
deferred ruling on part of the notion

The Carpenters claimthat they are entitled to judgnent as a matter
of | aw because there is no evidence to show that they were involved in the
events leading to the termnation of BEGK' s contract. Judgnent as a natter
of law is appropriate only if the evidence on the record is susceptible of
no reasonabl e i nference sustaining BE&K' s position. Kaplon v. Hownredi ca,
Inc., 83 F.3d 263, 266 (8th Cr. 1996); Smith v. Worid Ins. Co., 38 F.3d
1456, 1460 (8th Gr. 1994). Al conflicts nust be resolved in BEGK s favor
and the court will not engage in a weighing or evaluation of the evidence

or consider questions of credibility. Kaplon, 83 F.3d at 266. A notion
for judgrment as a natter of |aw presents a | egal question, and its denial
is reviewed de novo. |d.

It is undisputed that the Carpenters and the Paperworkers are
conpletely separate entities and that no nenber of the Carpenters was
present at the Cctober 24 neeting when the alleged threats were made
There is no evidence that either the Paperworkers or the Carpenters had
advance know edge of what woul d be announced or
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di scussed at the neeting and no evidence that the Carpenters had any
contact with the Paperworkers regarding the BE&K contract until after it
had been term nat ed.

BE&K' s cl ai ns agai nst the Carpenters rely on an agency theory. It
argues that the cooperation of the Paperworkers with the Carpenters'
nati onal publicity canpaign forged an agency rel ationship between the two
unions and that the individual Paperworkers representatives who spoke at
the Cctober 24 mutual interest neeting did so as agents of the Carpenters.

The | egal standards governing agency are not in dispute. Agency
requires "mani festation by the principal that the agent shall act for him
the agent's acceptance of the undertaking and the understanding of the
parties that the principal is to be in control of the undertaking.'
Rest at enment (Second) of Agency 8§ 1 cm. b (1985). An essential el ement
of any agency claimis that the asserted principal has the right to contro
the actions of the asserted agent. General Building Contractor Ass'n v.
Pennsyl vania, 458 U S. 375 (1982); Pledger v. Troll Book dubs, 871 S.W2d
389, 392 (Ark. 1994); Restatenent (Second) of Agency 8§ 14. The parties
agree that the jury was properly instructed as to the | aw of agency, but

di spute whether the evidence was sufficient to support a finding that the
Carpenters had the right to control the actions of the Paperworkers
representatives at the nmutual interest neeting.

To support its agency theory, BE&K relies on evidence describing the
Carpenters' publicity canpai gn agai nst BE&K. That evi dence showed t hat
the publicity canpaign was directed by the Special Prograns Departnent of
the Carpenters, which is based in Washington but has field representatives
across the country. A witten manual described how representatives should
conduct canpaign activities and included a section on soliciting the
assi stance of Paperworkers representatives in |ocations where BE&K was
wor ki ng or bidding. The evidence also indicated that the two
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unions forned a national solidarity comrittee consisting of five or six
representatives of each union and that that committee determined that the
publicity canpai gn agai nst BE&K was a top priority issue. 1In addition, the
two unions jointly published various handbills and leaflets related to the
BE&K canpai gn.

Even when all possible inferences fromthis evidence are drawn in
favor of BE&K, it 1is insufficient to show that the Paperworker
representatives at the Potlatch neeting were acting as agents of the
Carpenters. The sort of cooperation in the spirit of labor solidarity
undertaken in the canpai gn does not transform one union into the agent of
anot her. See |International lLongshoremen's Ass'n v. National Labor
Rel ati ons Board, 56 F.3d 205, 213 (D.C. Cir. 1995), cert. denied, 116 S
Ct. 1040 (1996). Mbreover, the Cctober 24 neeting was one of a regul ar
series between Potl atch nmanagerment and representati ves of the Paperworkers

unions to which its enpl oyees belonged. There was no evidence that any
| abor representatives knew in advance of the neeting that a contract had
just been awarded to BE&K so there woul d have been no opportunity for the
Paperwor kers and the Carpenters to confer about it.

BE&GK clains that statenments and actions of the Paperworkers
representatives at, and after, the Cctober 24 nmeeting created an inference
that they were acting under the Carpenters' control. BE&K points to two
pi eces of evidence in the attenpt to support an inference of control by the
Car penters: 1) the fact that MFalls said at the neeting that the
Carpenters nmight cone to the mll to picket and handbill and unionized
enpl oyees at the mlIl night get involved; and 2) the fact that Bradshaw
later told a nmenber of the Carpenters involved in the solidarity canpaign
that Potlatch terminated the contract with BE&K

This evidence is insufficient to give rise to an inference of

control. There was no evidence presented at trial to suggest that the
Carpenters had prior or contenporaneous know edge that BE&K had
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been hired by Potlatch, that a nutual interest neeting was taking place,
or that the Paperworkers representatives would nmake statenents at the
neeti ng. Nor was there evidence that the Paperworkers at the neeting
t hought they were speaking on behalf of the Carpenters or that the
Carpenters attenpted to direct their actions.

After a careful review of the trial record, we conclude that the
Carpenters were entitled to judgnent as a matter of | aw because there was
not evidence to link themto the statenments nade at the Cctober 24 neeting
or to support an inference that the Paperworkers were acting as their
agents during the discussion.® The Carpenters are therefore entitled to
judgnent as a matter of |aw and disnissal of the clainms against them

C.

The Paperworkers argue that they are entitled to judgnent as a matter
of law on BE&GK' s state law tort claimbecause it is preenpted by federal
| abor law.® The state claim alleges that the Paperworkers tortiously
interfered with BEGK' s contractual relations with Potlatch by threatening
uni on vi ol ence unl ess BE&K was renoved fromthe project. BE& acknow edges
that state regulation of labor relations, including state tort renedies,
is generally preenpted, but argues that this case involves an exception
that allows states to regul ate viol ent conduct.

8The state clai mwould have required even nore than nornal
proof of agency to succeed. The Norris-LaCGuardia Act contains
speci al proof requirenents in order to inpose state tort
l[iability on a union for the acts of agents. 29 U S C § 106.
Since there was insufficient evidence of agency, it is not
necessary to discuss the nore stringent Norris-LaGuardi a
requirenents.

°This argunent, as well as others nmade by the Paperworkers,
was rai sed by both unions, but since there was no evi dence that
the Carpenters were involved in the challenged statenents, the
only issues remaining relate to the Paperworkers.
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Both the state and federal clains in this case are based on the union
statenents nade at the Cctober 24 neeting. The Paperworkers argue there
is no evidence that the comments nade at that neeting were neant to convey
a threat of union violence. BE&K clains that the evidence related to the
riot at International Falls suggests that the statenments were an inplicit
warning of a simlar riot.

Threats of violence in |abor disputes may in sone cases violate both
state and federal law, but the standards for avoiding preenption of a state
claimand nmaking out a federal claimare different. A greater showing is
required in order to apply state law. To avoid preenption of the state
claim there nust be evidence that the statenents involved "viol ence or
immnent threats to the public order." United Mne Wrkers of Anerica v.
G bbs, 383 U S. 715, 721 (1966). In contrast, a federal claimfor damages
requi res evidence of threatening or coercive statenents with a prohibited
purpose. See (rark Interiors, Inc. v. Local 978 Carpenters, 957 F.2d 566,
568-69 (8th Cr. 1992).

As a general rule, federal |Ilabor Ilaw preenpts simlar or
contradictory state laws. See Local 20, Teansters, Chauffeurs & Hel pers
Union v. Mrton, 377 U S. 252, 259-61 (1964) (LMRA); San Diego Building
Trades Council v. Garnmon, 359 U S. 236, 244 (1959) (National Labor
Rel ations Act (NLRA)). Congress has crafted a conprehensive statutory

framework that reflects its determination that a uniform |law of |abor
relations serves an inportant federal interest. The federal system seeks
"to provide an infornmed and coherent basis for stabilizing | abor relations
conflict" and to "equitably and delicately structur[e] the bal ance of power
anong conpeting forces so as to further the commbn good." Amal ganat ed
Ass'n of Street, Electric Railway and Mdtor Coach Enpl oyees of Anmerica v.

Lockridge, 403 U S. 274, 286 (1971). Any state regulation, that conflicts
with or frustrates the purpose of this federal policy nust yield to it.
Morton, 377 U S. at 259-61. This
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includes state tort clainms brought against parties to | abor disputes.

Section 303 of the LMRA regulates union secondary activities and
strikes a balance between the interest of enployers in prohibiting
secondary interference and a union's interest in free expression and its
right to engage in protected conduct. The statute nakes it unlawful for
a | abor organi zation to use threats or coercion to force a neutral enpl oyer
(such as Potlatch) to cease doing business with a prinary enployer (such
as BE&K), but it does not prohibit the use of persuasion to achieve the
sane end. 29 U S.C § 187; 29 U S.C 8§ 158(b)(4)(ii). It creates a
private right of action against |abor unions for damages, and limts
recovery in such cases to actual, conpensatory damages. 29 U S.C. § 187.
When Congress enacted section 303 it occupied the field of regulation of
secondary activities and closed it to state regulation. Mrton, 377 U S.
at 260-61.

States may, however, regulate union conduct, including secondary
activity, that is marked by "violence and imMinent threats to the public
order." Gbbs, 383 U S at 721 (1966). State regulation in such cases is
not preenpted because of the "the conpelling state interest in the
mai nt enance of donestic peace." 1d. (citing Garnon, 359 U. S. at 247).
Any state renedies for secondary union activity nust be "carefully |limted"
to the protection of the state's conpelling interest, Jbbs, 383 U S. at
730, in order to avoid state interference with the congressiona
deternm nations in section 303 on how best to balance the conpeting
i nterests.

This is particularly true in a case such as this involving arguably
protected union statenents. Al t hough section 303 nmkes certain union
threats and coercion unlawful, threats or warnings that a union wll engage
in protected conduct such as handbilling or primary picketing are not a
violation of federal law, and are in
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fact protected by it. See NLRB v. Servette, Inc., 377 U S. 46, 54 (1964).
Federal |abor |aw encourages free debate on issues dividing |abor and

nmanagerment and has | ong been characterized by a tol erance for robust union
speech. See A d Donminion Branch No. 496, Nat'l Ass'n of lLetter Carriers
v. Austin, 418 U. S. 264, 270-73; Linn v. United Plant Guard Wrkers of
America, 383 U S. 53, 62 (1966). Section 303 was carefully drawn to
bal ance union rights with legitimate restrictions on threats and coerci on,

and state regul ation cannot be allowed to interfere with that bal ance. See
Morton, 377 U.S. at 260-61.

The jury in this case was instructed that it nust find that the
Paperwor kers' statenents "involved or were nmarked by threats of violence,"
either express or inplied, before it could consider the elenents of the
state tort claim?!® There is no allegation by BE& that union violence
actually occurred in MGehee or was iminent or that the wunion
representatives explicitly referred to violence. |Its theory is that the
union representatives intended to convey a threat of violence in order to
elimnate BE&K fromthe Bel Bond project. The parties agree that any such
threat of violence nust have been intended by the speaker, as deterni ned
from the statenents thensel ves and the surrounding circunstances. The
i ssue i s whether there was evi dence capabl e of supporting an inference that
the statenents nade at the COctober 24 neeting were intended to be threats
of vi ol ence.

Neither International Falls nor the riot there was ever nentioned by
anyone at the Cctober 24 neeting, and there was no evi dence that the union
representatives were even aware of what had

1The content of this instruction is not chall enged and we
do not decide whether it was a sufficient statenent of the |aw
The unions argue in the alternative for a new trial because the
jury was not additionally instructed to consider only violent
conduct when it calculated the anbunt of punitive danages. See
G bbs, 383 U S. at 735. Dy smssal of the state law claimw ||
make this issue noot.
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occurred there. There was never any connection shown between any nenber
of the Paperworkers and those events, nor was there evidence that the
Carpenters union was involved in the riot.! The fact that one person in
att endance thought about International Falls is not proof of what the
speakers thenmselves intended, especially given the content of the
st atements. The testinmony by all present at the neeting was that the
statenents nade by the Paperworkers at the neeting were mld and that no
one understood themto be intended as threats of violence. There was no
context at the neeting to suggest that such innocent terns as "pickets" or
“probl ens" were code-worded threats.!?

The only suggestion of union violence in the record concerned the
unrelated riot at BE&QK' s workcanp in International Falls, M nnesota. Even
t hough no one at the Cctober 24 neeting, including R chards, had been at
International Falls or ever seen the seventeen minute videotape of riot
scenes, it was introduced into evidence and shown to the jury. The
district court adnitted the videotape to show what Richards had in mnd
when he thought about the International Falls incident, but the videotape
had

1 ronwor kers Local Union 783 of Marquette, M chigan was
found to have engaged in unfair |abor practices related to the
riot because it condoned and ratified violent conduct by its
i ndi vi dual nmenbers who had travell ed by bus to International
Falls. See BE&K Construction Co. v. NLRB, 23 F.3d 1459, 1470
(8th Cr. 1994), cert. denied, 115 S. C. 1195 (1995).

BE&K executive Kennedy testified that he had heard that two
i ndi vi dual Carpenters nenbers had been part of the riot, but
there was no evidence that the union or the publicity canpaign
was involved or that those two nen had anything to do with events
in McGehee, Arkansas.

12BEQK suggests that references to picketing and handbilling
relate to the Carpenters publicity canpaign against it and raise
vi ol ent connotations. Picketing and handbilling are generally
protected forns of union expression, however, and nothing in the
record suggests that they were conducted unlawfully by the
canpai gn or connects the Carpenters or its publicity canmpaign to
any act of viol ence.
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guestionabl e probative val ue because the record did not contain evidence
to support the necessary link to nake it relevant. The |legal focus for the
preenption issue was what the Paperworkers intended to convey by their
remarks at the Potlatch neeting, and there was no evidence to link the
speakers with the 1989 riot or the imges of it. Because of this and
because of the prejudicial effect of the videotape, it was an abuse of
discretion to adnit it into evidence. See Fed. R Evid. 402 and 403.1%3

The record contains uncontradicted testinony that no one at the
neeting intended or understood the Paperworkers comments to be threats of
violence or a riot. Al though the jury could choose to discredit this
testi nony, BE&K offered no contrary evidence from which the jury could
reasonably infer violence was threatened. There was no evidence of
vi ol ence invol ving the Paperworkers, and undi sputed evi dence that the | oca
unions and the Paperworkers nmaintained an ongoing positive working
relationship with Potlatch. This was not a case involving a strike, a
bar gai ni ng i npasse, or any ongoi ng | abor dispute, but rather conments nade
at a private neeting at which nanagenent and | abor discussed matters of
mutual interest.* The images of |abor violence fromel sewhere were used

3The prejudice factor is discussed infra at 23.

“The contrast between the facts here and those in cases
where state | aw was not preenpted is instructive. In GDbbs there
was evidence that nenbers of a local union forcibly prevented the
opening of a mne, threatened the m ne superintendent, and beat
an organi zer for a rival union. 383 U S at 721. 1In United
Construction Wirkers, Affiliated with United M ne Wrkers of
Anerica v. Laburnum Construction Corp., 347 U. S. 656 (1954), work
on a construction project was stopped when a | arge, boi sterous
crowd of union nenbers arrived, sone of them drunk, carrying guns
and kni ves, and using abusive |anguage. 1d. at 660 n. 4. 1In
Youngdahl v. Rainfair, Inc., 355 U S. 131 (1957), strikers
shout ed abusi ve | anguage at nonstri ki ng enpl oyees and engaged in
harassi ng conduct such as puncturing autonobile tires, follow ng
t he manager home, and maki ng anonynous tel ephone calls. 1d. at
133-34. In International Union, United Autonpbile, Aircraft and
Agricultural Inplenment Workers of Anerica (UAWC O v. Russell,
356 U.S. 634 (1958), there were allegations that picketers had
bl ocked off a
street to prevent entrance to a plant and threatened bodily harm
and damage to property. 1d. at 636.
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by BEGK to invite the jury to read theminto the cooments at the neeting.?®®

After a careful exam nation of the entire trial record, we concl ude
that there was insufficient evidence fromwhich a reasonable jury could
infer that the Paperworkers intended to suggest that they or their
associ ates would resort to violence to get BE&K off the job. Because of
this lack of required proof, state tort lawis preenpted by federal |abor
| aw, and the Paperworkers are entitled to judgnent in their favor on the
state claim?!?¢

The Paperworkers argue that they are also entitled to judgnment

15Si nce the Paperworkers are entitled to judgnment as a
matter of law on the state tort claim which was the basis for
the punitive damages award, it is not necessary to consider the
requests for a newtrial on the state claimor for remttitur
Neverthel ess, it would appear that the very large punitive damage
award of $20, 000,000 was attributable to the adm ssion of the
riot videotape and the way that evidence was di scussed in
closing. The award was far above the conpensatory damages of
$125,000 (160 tinmes) in a case with no physical damage and little
proven econom ¢ harm (BE&K cl ai med $82, 249 in actual damages
and an unspecified amount for lost profits frompotential future
contracts it m ght have been awarded by Potlatch.) The
statenents at the nmeeting on which the clains were based were not
the sort of m sconduct generally associated with punitive
damages. \Wen viewed in light of the factors courts find
rel evant, the award appears excessive. See BMNof North Anerica,
Inc. v. Gore, 116 S. C. 1589, 1598 (1996); TIXO Production Corp
v. Alliance Resources Corp., 509 U S 403, 113 S. C. 2711, 2721-
23 (1993); Pulla v. Ambco Ol Co., 72 F.3d 648, 658-60 (8th Cr
1995) .

®Because of this conclusion we need not reach the unions'
argunent that First Amendnent inplications require additional
proof and nore stringent review of the state tort clains or
BE&K' s argunent that this issue was wai ved.
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as a matter of law on BE&K' s federal claimbecause there was insufficient
evi dence that their statenents were unlawful secondary activity. BE&K'Ss
federal claimis brought under section 303(a) of the Labor Mnagenent
Rel ations Act, 29 U S.C § 187(a), which creates a private right of action
for damages resulting fromcertain union secondary activities.

Section 303(a) nmmkes it unlawful for any labor organization "to
engage in any activity or conduct defined as an unfair |abor practice in
[29 U.S.C. 8§ 158(b)(4)]." 29 U S.C. 8§ 187(a). The referenced section,
which is part of section 8(b) of the NLRA as anended, defines as an unfair
| abor practice certain secondary boycott activity, including actions to

"threaten, coerce, or restrain any person engaged in comerce . . . where
an object thereof is . . . forcing or requiring any person . . . to
cease doing business with any other person . . . ." 29 U.S.C. 8

158(b)(4)(ii). It would be an unfair |abor practice under 8§ 158(b)(4(ii),
and thus unlawful actionable activity under 8 303(b), for the Paperworkers
to threaten or coerce Potlatch with the purpose of forcing it to cease
doi ng business with BE&K See Orark lInteriors, Inc. v. Llocal 978
Carpenters, 957 F.2d 566, 568 (8th Cr. 1992).

Not all union activities directed at a secondary enpl oyer are defi ned
as unfair labor practices. Even if the purpose of the activity is to force
an enployer to stop doing business with another, a union may attenpt
peaceful |y to persuade, induce, or encourage it to cease the rel ationship.
NLRB v. Servette, Inc., 377 U S. 46, 54 (1964) (conduct nust be attended
by threats, coercion or restraint); see also Edward J. DeBartolo Corp. V.
Florida Qulf Coast Bldg. & Constr. Trades Council, 485 U S. 568, 578 (1988)
(requirenment of threats or coercion should not be interpreted broadly).

A union has a right to engage in conduct such as peaceful handbilling of
secondary enployers or lawful primary picketing, and statenents threatening
protected conduct are
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t hensel ves protected. See Servette, 377 U S. at 57 ("statutory protections

woul d be undermined if a threat to engage in protected conduct were
not itself protected").

The conduct in question is again the statenents nade by Barber,
McFal I s, and Bradshaw at the Cctober 24 mutual interest neeting. There is
no question that the object of those statenents was to convi nce Potl atch
to cease doi ng business with BE&K.  The issue is whether there is evidence
fromwhich a jury could infer that those statenents rose to the |evel of
threats and that they were made to force Potlatch into action

In cases involving anbiguous statenents the line between |awfu
persuasi on and unlawful threats is not easily drawn. To deterni ne whether
particul ar statenents constitute a prohibited threat, the specific | anguage
and the surrounding facts and circunstances are exam ned, not the
subjective interpretation of the listener. See. e.qg.. Apollo Drywall, 211

N.L.R B. 291 (1974) (NLRB unfair |abor practice decision); Chanpion
Exposition Servs., 292 NL.RB. 794 (1989) (sane). VWhere there is
i nconsi stent or conflicting evidence about what nessage was intended, there
may be a fact question to be decided by a jury. Ozark Interiors, 957 F.2d
at 568-69 (anbiguous and conflicting testinony regarding threats of

pi cketing created fact question for jury about intended nessage).

In addition to its argunent that the Paperworkers statenents were
threats of violence, BE&K argued that they were intended as threats of
ot her unlawful union conduct. There was sone evidence that could inply
that the union representatives nmy have been contenplating unlawful
secondary picketing or other union conduct that mght sour its relationship
with Potlatch. This could support a finding that they intended to threaten
Potl atch with such action in order to force it to terninate its contract
with BE&K, and the verdict could be upheld on this theory under the
appl i cabl e deferential standard of review, see Snmith v. Wrld Ins. Co.
38
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F.3d 1456, 1460 (8th Cir. 1994), if it were not for the adm ssion of the
vi deot ape.

BEGK s argunent that the statenments of the Paperworkers were threats
of potential nonviolent action was not enphasized at trial or on appeal
for its primary argunent was that the statenents were actionabl e because
they were intended to threaten violence if BE& were to continue with the
Bel Bond project. |Its theory on the federal claimwas identical in this
|atter respect to the one asserted on the state claimand cannot succeed
because of a lack of proof. The jury's attention was directed to the
i mmges on the videotape of the International Falls riot, and we cannot
concl ude that the verdict was not based on this inadm ssible evidence.

Al though t he vi deotape was ostensibly offered to show what Ri chards
was thinking, counsel for BE&K argued in his closing that the tape would
"terrify" anybody who saw it, and he inplied that the Carpenters and
Paperworkers were actually responsible for that riot: "This is what they
are doing. And what happens is, they get International Falls." (Tr. 616).
He specifically asked the jury to send a nessage to "[t] hese | arge unions
who go around the country doing things like International Falls . . . that
the [publicity] canpaign and the type of interference that they are doing
is not permitted in this country.” (Tr. 646-47). This argunent was
prejudicial and misleading, and any possible probative value of the
vi deot ape was outwei ghed by its prejudicial effect. Fed. R Evid. 403.

The videotape inproperly focused attention on what took place in
International Falls on Septenber 9, 1989 instead of what was actually said
at the October 24, 1991 neeting in MCGehee, Arkansas. Because it cannot
be said with certainty that the verdict woul d have been the sane w thout
the videotape, its erroneous and prejudicial adm ssion affected the
substantial rights of the parties. See Crane v. Crest Tankers, lnc., 47
F.3d 292, 296 (8th
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Cr. 1995); Hale v. Firestone Tire & Rubber Co., 756 F.2d 1322, 1333 (8th
cir. 1985). The judgnent agai nst the Paperworkers on the federal claim

shoul d therefore be reversed and the case remanded for a new trial on that
claim

V.
The judgnments are reversed. The clains against the Carpenters are
di smissed due to insufficient evidence, and the state claim against the
Paperworkers is disnissed because of federal preenption.? The federa
cl ai m agai nst the Paperworkers is remanded for a new trial.
A true copy.

Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CIRCU T

"BE&K noved to strike an affidavit submtted by the
Paperworkers with its brief because it was not part of the record
bel ow. Since the contents were not relevant to our analysis the
notion is dismssed as noot.

24



