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Before BOAWAN, Circuit Judge, HENLEY, Senior Circuit Judge, and
WOLLMAN, Circuit Judge.

WOLLMAN, Circuit Judge.

Brenda G|l nming appeals the district court's?! judgnent in favor of
def endant Si mons | ndustries (Simmons) on her claimbrought under Title VI
of the Civil Rights Act of 1964, 42 U S.C. 88 2000e et seq., and the
M ssouri Human Rights Act (MHRA), Mb. Rev. Stat. 88 213.010 et seq. W
affirm

G |l mng began working on the day shift as a trimrer at Simons'
poultry processing plant in Southwest City, Mssouri, on June 7, 1991.
Gllmng testified that on February 7, 1992, as she was wal ki ng across the
parking lot to her car, she saw a co-worker,
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John Casey, sitting in his car. Anot her co-worker, Tony Quillerno, was
| eani ng against Casey's car talking to him and he yelled to Brenda that
she had a flat tire and offered to help her change it. Qillernpo foll owed
Gllmng to her car. Upon discovering that she did not have a flat tire,
Gllmng informed Quillerno of this fact. Quillernp then asked for a ride
homre. G Il mng refused, whereupon Quillerno responded, "Ve&ll, | don't want
to rape you Brenda. I just want to have sex with you." Gllmng told
Quillernpo to leave, and he did. Gllnming did not i mediately report the
i ncident to nanagenent because she believed she had handled it.

Gllmng testified that on February 21, 1992, a second incident
occurred involving Guillerno. As GlIlmng was retrieving her apron from
the apron rack, she turned around to find Quillerno yelling at her that she
was always bunping into him and never said "excuse ne." Gllning told
Quillerno that she had not bunped into him whereupon Quillernp struck her
in the chest with both hands. G llInming yelled back at Guillerno, using
profanity.

Gllmng imediately reported this incident, as well as the February
7 incident, to her supervisors, Doug Geen and John Meyers, who then spoke
with Quillerno. The following week Meyers told Gllmng that Quillerno had
deni ed everything and that there was nothing they could do. G IImnmng then
reported the incidents to the plant personnel director, Kent Johnson, who
instructed her to fill out an incident report. Johnson reported to his
supervisor, Don Felder, the sane day that Gllning filed the conplaint.
Johnson stated, however, that he believed it had no nerit and he was not
taking it seriously. Felder delegated to Johnson the task of investigating
the conpl aint.

Gllmng followed up with Johnson about a week later and reported to
Johnson that Quillerno was influencing his co-workers into |aughing and
pointing at her and mmking sexually harassing remarks. Johnson told
Gllmng that he was working on the problem



Gl I mng spoke with Johnson again the following week, telling himthat the
harassnment was continuing. Johnson once again assured her that he was
working on the problem G 1l mng persuaded anot her co-worker to report to
Johnson the vulgar remarks that Guillerno and his friends had been making
about G I m ng. In March and April 1992, other incidents occurred, sone
of which Gllmng reported to her supervisors

G |l mng had been having pain in her hands because of her job as a
trinmrer, and she was noved to work as a grader for a tine. In May 1992,
however, she was denoted to the position of floor person, and her pay was
cut. Gllmng s work as a floor person required her to bend over to pick
up chicken parts that had fallen to the floor. Qillernp and other co-
wor kers threw chicken skin at her as she did so. They also called her
names such as "Barnyard Brenda." Qher incidents occurred, which G Il mnng
reported to her supervisors, and she was threatened by co-workers for
reporting the incidents.

On May 29, 1992, Gllmng was told to report to Johnson's office
because Guillerno had nade a conplaint about her. Both Guillerno and
GlImng discussed their conplaints. Gllnmng testified that Johnson told
her that if she continued to conplain she would "hit the road." G IImnng
wote a letter to Roger Brune, Simons' Vice-President of Personnel, on My
29, 1992, detailing the incidents. She followed with a second |etter dated
June 2. Johnson also reported the situation to Brune. Brune instructed
Johnson to take statenents from co-workers, and Brune interviewed both
Quillerno and GlImng on June 9. Brune found there was no clear fault and
that inappropriate behavi or had been denonstrated by both sides. Simmobns
determ ned that both Guillermo and G Il nming should be retained, but that
each should be issued a warning that future sinilar conduct could result
internmnation. G IImng, however, had al ready resigned her job



Gllmng filed a charge of discrimination with the M ssouri
Conmmi ssion on Human Rights (MCHR) on July 31, 1992, setting out the
February 7 and 21, 1992, incidents. She filed her conplaint in the
district court on Cctober 25, 1993, after receiving her right-to-sue
letter. In her conplaint, Gllmnmng described the incidents occurring in
February and all eged that Simmons discrim nated agai nst her by denoting her
and placing her on the night shift in retaliation for conplaining about the
har assnent . She also alleged that she "resigned her enploynent with
Def endant on account of the continuing sexual harassnment she suffered."
She alleged violations of Title VII, the MHRA, and state comon | aw

The district court granted Simons summary judgnment on GlImng' s
retaliation and common |law clains. The case was then submitted to the jury
to determ ne whether G llnmng had suffered sexual harassnent and whet her
she was constructively discharged.

The jury returned a verdict in favor of Simmons on the sexual
harassnent claimand in favor of Gllning on the constructive discharge
claim The jury awarded G |l mng $33,000 in back pay and $1 in danmages
The court then granted Simons' notion for judgnent as a matter of |aw on
the constructive discharge claim finding that "[t]he evidence presented
at trial [was] insufficient to support a conclusion that plaintiff's
wor ki ng conditions were intolerable when she quit." Gllmng filed a
notion for a newtrial, which the court denied.

G llmng argues on appeal that: (1) the district court erred in
giving Instruction No. 9, inthat the instruction (a) erroneously required
the jury to find that the harassnent was "sexually notivated"; (b)
erroneously used a "reasonabl e person," rather than a "reasonabl e worman"
standard; and (c) erroneously required Gllning to assune the burden of
proving that Simmons failed to take proper renedial action; and (2) the
district court erroneously excluded certain evidence relating to a hostile
wor k



environment. G IlImng does not challenge the district court's grant of
judgnent as a matter of law to Sinmons.

W review the district court's fornulation of jury instructions for
an abuse of discretion. Transport Ins. Co. v. Chrysler Corp., 71 F.3d 720,
723 (8th Gr. 1995). W nust determ ne " whether the instructions, taken
as a whole and viewed in light of the evidence and applicable law, fairly

and adequately submitted the issues in the case to the jury.'" Sherbert
v. Alcan Al unminum Corp., 66 F.3d 965, 968 (8th G r. 1995) (quoting Jones
v. Board of Police Conmrs, 844 F.2d 500, 504 (8th Cir. 1988), cert.
deni ed, 490 U. S. 1092 (1989)).

Instruction No. 9 reads as foll ows:

Your verdict nust be for the Plaintiff on her sexual harassnent
hostile work environnent claim if you find that plaintiff has
proved, by a preponderance of the evidence, that:

First: Plaintiff suffered fromdiscrimnation because of her
sex by the intentional conduct of her fellow enployees
consisting of unwelcone sexually notivated conduct, such as
unwel cone sexual propositions, sexual innuendo, sexually
derogatory |anguage, or other conduct which was directed at
plaintiff because she is fenaleg;

Second: This alleged conduct was pervasive and regul ar
Third: The all eged conduct detrinentally affected Plaintiff;

Fourt h: The conduct would have detrinentally affected a
reasonabl e person in Plaintiff's position

Fifth: Managenent |evel enployees knew, or should have known,
of the all eged sexual harassnent descri bed above;

Si xth: Managemrent | evel enployees failed to inplenent proper
renmedi al action.



If any of the above elenents have not been proved by a
pr eponderance of the evidence, your verdict nust be for the
def endant and you need not proceed further in considering this
claim

Pointing to the first paragraph of the instruction, G|l mng argues
that Instruction No. 9 erroneously required the jury to find that the
harassnent was sexually notivated in order to find for her on her sexua
harassnment claim?

We agree with Gllmng that "[t]he predicate acts which support a
hosti | e-envi ronnent sexual - harassnent cl ai m need not be explicitly sexua
in nature." Kopp v. Samaritan Health Sys., Inc., 13 F. 3d 264, 269 (8th
Cir. 1993). It is sufficient that " nmenbers of one sex are exposed to

di sadvant ageous terns or conditions of enploynent to which nenbers of the
ot her sex are not exposed. Id. (quoting Harris v. Forklift Sys.., Inc.
114 S. . 367, 372 (1993) (G nsburg, J., concurring)). W do not believe
however, that the jury instruction given by the district court required a

finding that the acts were "explicitly sexual in nature."

In response to GlImng' s objection to the words "sexual |y noti vated
conduct" in the instruction, the court added "or other conduct which was
directed at plaintiff because she is female." W believe that this
addi ti onal |anguage sufficiently explained to the jury that "sexually
noti vated" neant only that the conduct needed to be directed at G Il ning
because of her sex and that thus the instruction fairly and adequately
submitted the claimto the jury.

Gllmng next argues that the district court erroneously used a
"reasonable person" rather than a "reasonable wonman" standard in
det erm ni ng whet her her reactions to the incidents were reasonable. W
have found that the "reasonabl e woman" standard shoul d be used

2Title VIl and the MHRA apply the sane analysis. See Finley
v. Enpiregas, Inc., 975 F. 2d 467, 473 (8th Cr. 1992).
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in hostile environnment litigation based on sex. Burns v. MG egor El ec.
I ndus., 989 F.2d 959, 962 n.3 (8th G r. 1993) ("[B]ehavior a reasonable
wonman woul d find objectionable nmay be actionable “even if nmany peopl e deem

it to be harmess or insignificant.'") Post-Burns, however, the Suprene
Court has enployed the "reasonable person" standard in a hostile work
environnent case. Harris, 114 S. . at 370 ("Conduct that is not severe
or pervasive enough to create an objectively hostile or abusive work
environnent -- an environnent that a reasonabl e person would find hostile
or abusive -- is beyond Title VII's purview.")

Courts of appeals addressing the issue after Harris have used a
"reasonabl e person" standard. See DeAngelis v. EI Paso Min. Police
Oficers Ass'n, 51 F.3d 591, 594 (5th Cir.), cert. denied, 116 S. C. 473
(1995); Fuller v. City of OCakland, Cal., 47 F.3d 1522, 1527 (9th Gir.
1995); Dey v. Colt Constr. & Dev. Co., 28 F.3d 1446, 1454 (7th Cir. 1994);
King v. Hllen, 21 F.3d 1572, 1582 (Fed. Cir. 1994). G ven the Suprene
Court's use of the "reasonabl e person" standard, we cannot find that the

district court abused its discretion in using that standard in its jury
i nstruction.

Gllmng argues that Instruction No. 9 erroneously required her to
assune the burden of proving that Sinmmons failed to take proper renedial
action. G IlImng argues that proper renedial action was an affirnmative
defense specifically raised by Simmons in its answer to her conplaint.

Regardl ess of whether Simobns raised the issue as a defense in
answering Gllnng's conplaint, the issue of renedial action has
consistently been held to be an elenent that the plaintiff nust prove to
establish a prima facie case of hostile environnment harassnent. See
Callanan v. Runyun, 75 F.3d 1293, 1296 (8th Cr. 1996) (part of prina facie
case that enployer " knew or should have known of the harassnment and fail ed

to take proper renedial action.'") (quoting Kopp, 13 F.3d at 269). Thus,
the district



court properly instructed the jury that Gl mng bore the burden of proving
that Sinmons failed to take proper renedial action

Gllnmng also argues that the district court erred in excluding
i nci dents of sexual harassnent that she suffered prior to February 7, 1992.
The district court has broad discretion in ruling on the adnmissibility of
prof fered evidence, and we review the court's decision for an abuse of that
discretion. Triton Corp. v. Hardrives, Inc., 85 F.3d 343, 346 (8th GCir.
1996) .

Gllnmng argues that the pre-February incidents should have been
admtted as further proof of the hostile work environnent because they were
"l'ike or reasonably related to" the incidents Gllmng listed in her
conplaint. W note that evidence of a hostile environnent nust not be
conpartnentalized, but nust instead be based on the totality of
circunstances of the entire hostile work environment. See Burns v.
MG egor Elec. Indus., Inc., 955 F.2d 559, 564 (8th Cir. 1992).

The pre-February incidents, however, were properly excluded for
anot her reason. G llnmng was specifically asked by Simmobns' attorneys in
her deposition about the first incident of sexual harassnent that she
recall ed happening. G IlIning responded that the first incident she was
conplaining of was the incident with Quillerno on February 7, 1992.
Simons contended at trial that it would be prejudiced by the introduction
of evidence that it did not know it nust defend against. W agree that
Si mons shoul d not have to defend agai nst such evidence. See Abbey v.
Control Data Corp., 933 F.2d 616, 621-22 (8th Cir. 1991) (defendants
rightly clainmed prejudice fromsurprise testinony). "One of the primary

obj ectives of the Federal Rules of Civil Procedure is to elinmnate the
el enent of “surprise' fromthe trial of civil cases.” Nutt v. Black Hills
Stage Lines, Inc., 452 F.2d 480, 483 (8th Cr. 1971). Thus, the




district court did not abuse its discretion in excluding the evidence.

Gllnmng also argues that the district court erred in excluding
evi dence that Simons failed to conmunicate its harassnent policy to its
non- Engl i sh speaki ng H spanic enployees. G llning attenpted to introduce
evi dence at several points during the trial that H spanic enpl oyees were
t he ones who threw chicken skins at her and called fenal e enpl oyees nanes,
that fenal e enpl oyees were warned to stay away from H spani c enpl oyees, and
that the Hispanic enployees did not speak English. The district court
excluded the evidence as |acking sufficient rel evance to the central issue
of the case under Federal Rule of Evidence 402, and as unduly prejudicial
under Federal Rule of Evidence 403. Al t hough bl anket evidentiary
excl usi ons based on rel evance grounds are not favored in discrimnation
cases, to be adnmissible the evidence nust assist in devel opi ng a reasonabl e
i nference of discrimnation. Callanan, 75 F.3d at 1297-98.

In sone circunstances, evidence that an enployer warns wonen to
conduct thenselves differently around certain enployees may constitute
rel evant evidence that the enployer knew of harassing conduct fromthose
enpl oyees. See Kopp, 13 F.3d at 268 & n.1. Evi dence that a sexual
harassnent policy was not communicated to enployees in a way they could
understand may al so be relevant to prove that an enployer did not take
proper renedi al action.

In this case, however, the district court did not abuse its
di scretion in excluding the evidence as irrelevant and unduly prejudicial.
G llmng argues that the proffered evidence "established that Hispanic

mal es denonstrated a poor attitude toward wonen." This is precisely the
reason for which the Kopp court warns the evidence should not be used. |d.

at 268 n.1 (inproper to draw any inference about harasser's notivation from
his ethnic background). GIImng focused nore on the nationality



of the enployees than on the fact that they did not speak English. In
addition, the fact that GIllImng had placed notices prior to trial
requesting informati on "concerning possi ble Simons enpl oynent of illega
aliens" led the court to believe the information would be adnmitted for an
i nproper purpose. The court did not nmake the type of blanket excl usion
that concerned us in Callanan. W thus find no abuse of discretion in the
court's exclusion of the evidence.

The judgnent is affirnmed.

A true copy.
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