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WOLLMAN, Circuit Judge.

Nati onal Super Markets, Inc. (National) appeals the district court's!?
judgnent in favor of Lisa Anne Varner on her claimbrought under Title VII
of the Civil Rights Act of 1964, 42 U S.C. 88 2000e et seq., and the
M ssouri Human Rights Act (MHRA), Mb. Rev. Stat. 88§ 213.010 et seq. Varner
cross-appeal s various rulings by the district court. W affirm

Over the course of several weeks in the spring of 1991, Robert
Edm ston, a 51-year-old produce worker at National, approached Varner, a
17-year-old floral worker, and nade graphic sexual coments and di spl ayed
pornography to her. In July or August of 1991, Edm ston approached Varner
from behind, reached his arns under Varner's arns, and squeezed her
breasts. Varner broke free and ran fromthe room She then finished her
shift and went hone. Varner called Chris Pilch, who was her fiance and
al so a National enployee, and rel ated what had happened. Pilch imediately
called Curtis Mason, the store manager, and told him that Edm ston had
grabbed Varner's breasts. According to Pilch's testinony, Mason told him
that he could not do anything unless Varner reported the incident to him
and then he coul d possibly say sonething to Ednmi ston, but that woul d nmake
the situation worse. According to Pilch, Mason further advised himthat
"he could just let it alone and maybe Bob woul d just |eave her al one and
forget about it." Mason did not report the incident to anyone

On Novenber 22, 1991, Edm ston agai n approached Varner from behind,
put his arns through her arns, and grabbed her breasts. Edmi ston then
grabbed Varner's thunbs and forced her hand behind
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her back into his crotch area. Varner again broke free and ran fromthe
room-- on her way out telling co-worker Patrick MCorkle that Edm ston had
grabbed her. Varner finished her shift and went hone, where she told her
not her what had happened and then called Pilch and told him what had
happened. Pilch called Mason that evening and told himthat Edmi ston had
agai n grabbed Varner's breasts. Pilch testified that Mason's response was
the sane this tine as it had been after the first conplaint, except this
ti me Mason added an additional disnissive cooment: "That's just Bob being
hi msel f." Mason again took no further action. Mson testified that he
told Pilch to tell Varner to call Roger Beckman in the Human Resources
Depart nent.

Varner reported the incident to the police the next norning. At the
police officers' request, Varner tel ephoned Edm ston. The police taped the
conversation, in which Edm ston admtted sexually assaulting Varner on two
occasi ons. The police went to National's store and arrested Edm ston.
Mason told the police that he was aware of the incidents but that there was
not hing he could do unless Varner told himabout it herself. Mason then
contacted his district manager about the incident.

Al t hough Varner continued to work, she suffered from ni ght mares, nood
swi ngs, depression and crying episodes, and she becane afraid to go to
work. She was di agnosed as suffering from post-traumatic stress syndrone
caused in part by the sexual comments and the first touching incident, but
nostly caused by the Novenber 22, 1991 inci dent.

National's sexual harassnent policy directs enployees who believe
t hey have been subjected to sexual harassnment to contact individuals in the
Human Resources Departnent or the Labor Rel ations Departnent. The policy
provides that a supervisor who has learned of an incident of sexual
harassment is to direct the enployee to contact one of those individuals;
t he supervisor is not



to take any personal action. The policy was included in the enployee
orientation handbook that Varner had agreed to familiarize herself with
during orientation.

Varner was a menber of United Food & Commercial Wrkers' Union, Local
655, which has a collective bargaining agreenent (CBA) w th National
Varner did not participate in the grievance and arbitration procedures in
pl ace under the CBA

Varner filed a conplaint with the Mssouri Comm ssion on Human Ri ghts
(MCHR) and the Equal Enploynent Opportunity Comm ssion (EECC) on May 18,
1992. She then filed her conplaint in Mssouri state court. Nat i onal
removed the action to federal district court. A jury awarded Varner
$30, 000 in actual damages. The district court denied National's notion for
judgnent as a matter of law (JAM).

National argues on appeal that the district court erroneously denied
its notion for JAML because: (1) Varner's exclusive renedy is under the
M ssouri workers' conpensation law, (2) Varner failed to exhaust grievance
and arbitration renedies under the CBA, (3) Varner failed to invoke the
reporting procedures of National's sexual harassnent policy; and (4) Varner
failed to tinely file her administrative conplaint, and thus her clains
concerning any pre-Novenber 22, 1991 incidents were barred by the statute
of limtations. Varner cross-appeals, arguing that the district court
erred in formulating jury instructions, admtting and excluding certain
evidence, and in failing to submt her punitive danages claimto the jury.

We review a district court's denial of a notion for JAML de novo
appl ying the sane standard used by that court. Triton Corp. v. Hardrives,
Inc., 85 F.3d 343, 345 (8th CGr. 1996). W nust view all facts and resol ve
any conflicts in favor of Varner, giving her the benefit of all reasonable

i nf er ences. Id. W will affirmthe



denial of the notion for JAML if a reasonable jury could differ as to the
conclusions that could be drawn, and we wll not weigh, evaluate, or
consider the credibility of the evidence. |d.

National first argues that the district court |acked subject matter
jurisdiction over Varner's conpl aint because Varner's excl usive renedy was
under state workers' conpensation |aw, as the damages she cl ai ned were the
sane as those provi ded under the Wrkers' Conpensation statute. M. Rev.
Stat. 88 287.010 et seq. The exclusivity provision of the M ssouri
wor kers' conpensation statute provides that:

The rights and renedies herein granted to an enployee shall
exclude all other rights and renmedies of the enployee . . . at
common | aw or otherw se, on account of such accidental injury
as death, except such rights and renedies as are not provided
for by this chapter. M. Rev. Stat. § 287.120. 2.

W recently rejected a simlar contention, holding instead that the
exclusivity provision cannot preenpt an enpl oyee's federally-created right
to recover danmages under Title VII. Karcher v. Enerson Electric Co., No.
95-3427, slip op. at 12 (8th Cir. Sept. 4, 1996). Mreover, as we did in
Karcher, we decline to read the provision to bar the recovery of damages

under the MHRA absent clear direction fromthe Mssouri courts, and we have
found no such direction.

Al t hough M ssouri courts have held that the exclusivity provision
bars common law tort actions that arise out of incidents covered by the
wor kers' conpensation act statute, see, e.g., HIl v. John Chezik Inports,
797 S.W2d 528, 531 (Mo. Ct. App. 1990), they have not extended the
exclusivity provision to bar suits under the MHRA. | ndeed, the |anguage

of the MHRA appears to preclude any



such finding. The statute states, in relevant part, that:

The provisions of this chapter shall be construed to acconplish
the purposes thereof and any |law inconsistent wth any
provision of this chapter shall not apply.

As we said in Karcher, we interpret broadly the renedial purpose of
the MHRA, and we thus hold that an award of dammges under the statute is
not foreclosed by the possibility that such danages would have been
recoverabl e under the Wrkers' Conpensation Act. Karcher, slip op. at 12.

National next argues that the district court erred in failing to
grant its notion for JAML because Varner failed to exhaust grievance and
arbitration renmedi es under the CBA

The M ssouri Suprene Court has resolved this question with respect
to the MHRA, holding that exhaustion of other available adm nistrative
remedies is not required before filing suit under the MVHRA. Geen v. Cty
of St. lLouis, 870 S.wW2d 794, 796 (M. 1994) (en banc). Mor eover, the
United States Suprene Court has held that the pursuit of a claimthrough

gri evance and binding arbitration under a CBA does not preclude a civil
suit under Title VII, see Al exander v. Gardner-Denver Co., 415 U S. 36, 49
(1974), and we believe the sane reasoning applies to a plaintiff who has

chosen not to participate in the grievance procedure.

In Al exander, the Court stated that, "federal courts have been
assigned plenary powers to secure conpliance with Title VII." 415 U S. at
47. W interpret this absolute grant of power to entail an absolute right
to adjudicate suits wunder Title VII as long as the jurisdictiona
prerequisites dictated in Title VII itself are satisfied. These
prerequi sites do not include an exhaustion of



gri evance procedures under a CBA. See 42 U S.C. 8§ 2000e-5(b),(e) and (f).
See also Stacks v. Southwestern Bell Yellow Pages, Inc., 27 F.3d 1316, 1326
n.3 (8th Cr. 1994). Thus, National's argunent that such an exhaustion is

required before bringing suit is without nerit, and the district court
therefore did not err in denying National's notion for JAM.

V.

Nati onal next argues that the district court erred in denying its
notion for JAM. because Varner failed to invoke the reporting procedures
of National's sexual harassnent policy. W reject this claim The
rel evant question is whether National knew or should have known of the
harassnment and failed to inplenment pronpt and appropriate corrective
action. Staton v. Maries County, 868 F.2d 996, 998 (8th Cir. 1989).

W conclude that Varner's reports of the incidents to Mason through
Pilch sufficiently put National on notice of the incidents. W look to
agency principles to determ ne whether an enployer knew or should have
known of the harassnent. Meritor Sav. Bank, FSB v. Vinson, 477 U S. 57,
72 (1986). Indeed, Title VII defines enployer to include any "agent" of
the enployer. 42 U S.C. 8§ 2000e(b). Accordingly, Pilch's notification to
Mason whil e Mason was acting in his supervisory capacity was sufficient to

constitute notice to National. W find no significance in the fact that
it was Varner's fiance who notified Mason, rather than Varner herself.

Mor eover, we concl ude that once National was notified, it failed to
take reasonabl e renedial action. Sufficient evidence supports a finding
that Mason's response to Pilch's conplaint was i nadequate. Mbreover, even
if Mason was not the proper person to conduct an investigation of the
i ncidents and take the appropriate corrective action, he had undi sputed
supervi sory authority and coul d have infornmed the appropriate individuals
responsi ble for



t aki ng action.

Further, we conclude that National's sexual harassnment policy is not
alone sufficient to shield it fromliability. The Supreme Court in Meritor
held that while a plaintiff's failure to invoke a conpany's witten
procedure is relevant, it is not dispositive. 477 U S. at 72. The Court
found that a policy that was not "calculated to encourage victins of
harassnent to cone forward" did not insulate the conpany fromliability.
Id. at 73. National's policy, although certainly laudable in its
intentions and objectives, in effect required Varner's supervisor to renain
silent notwi thstanding his know edge of the incidents. W can understand
an enployer's desire to utilize a chain-of-command structure, but a
procedure that does not require a supervisor who has know edge of an
i nci dent of sexual harassnent to report that information to those who are
in a position to take appropriate action falls short of that which m ght
absol ve an enpl oyer of liability.

V.

National argues that Varner failed to tinely file her adm nistrative
conplaint with respect to all except the Novenber 22, 1991, incidents of
sexual harassment. A plaintiff is required to file a conplaint under Title
VIl and the MHRA with the rel evant enforcenent agency within three hundred
days of the discrimnatory act. See 42 U S.C. 8§ 2000e-5(e); M. Rev. Stat.
88 213.075, 213.111. Varner filed a concurrent conplaint with the MCHR and
the EECC on May 18, 1992. The Novenber 22, 1991, incident clearly falls
withinthe linmtations period. The earlier incidents of verbal harassnent,
however, do not. Because the w tnesses could only approximte the date of
the first touching incident, it is unclear whether that incident fell
within the rel evant period.

Even if we assune that the Novenber 22 assault is the only incident
that fell within the statute of limtations, National's



argunment still nust fail. W have found that evidence of a hostile
environnent falls under the "continuing violation" exception to a statute
of limtations bar and that the limtations period runs fromthe "l ast
occurrence of discrimnation." G pson v. KAS Snacktine Co., 83 F.3d 225
229 (8th Cir. 1996) (citations omitted). Under this theory, the entire
course of conduct creating the hostile environnent suffered by Varner is

acti onabl e.

VI .

Varner cross-appeals the district court's decision not to subnmit a
punitive danmages instruction to the jury. To collect punitive damages
under the Gvil R ghts Act of 1991, Varner nust show t hat National engaged
in discrimnation "with nalice or reckless indifference to [her] federally
protected rights." 42 U S. C. 8§ 198la(b)(1). To collect punitive damges
under the MHRA, Varner nust show that National's conduct was "outrageous
because of its evil notive or reckless indifference to [Varner's rights]."
Kientzy v. MDonnell Douglas Corp., 990 F.2d 1051, 1062 (8th Cir. 1993).

Varner made no showing that National acted with malice or deliberate
indifference or that its conduct was outrageous. See Nelson v. Boatnen's
Bancshares, Inc., 26 F.3d 796, 804 (8th Cr. 1994) (to recover punitive
damages, M ssouri |aw requires showi ng of conduct that would "shock the

consci ence and cause outrage"); Turic v. Holland Hospitality, Inc., 85 F. 3d
1211, 1216 (6th Gr. 1996) (duplicitous actions of enployees insufficient
to support punitive damages award under Civil R ghts Act of 1991);
Pandazides v. Virginia Bd. of Educ., 13 F.3d 823, 830 n.9 (4th Cr. 1994)
(a showing of nore than intentional discrimnation is required to recover

punitive damages under Civil Rights Act of 1991). Accordingly, the trial
court did not err in refusing to submt a punitive damages instruction to
the jury.



G ven our holding on National's clains on appeal, we need not address
Varner's renmining clains on cross-appeal

The judgnent is affirnmed.
A true copy.
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