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WOLLMAN, Circuit Judge.

The State of Mssouri appeals the district court's®! order granting
Russell Hadley's petition for a wit of habeas corpus pursuant to 28 U S.C
§ 2254. W affirm

In the early norning hours of Decenber 11, 1985, Hazel Smith, an
elderly resident of a trailer park in Wbb City, Mssouri, awke to find
a man with a knife standing beside her bed. The nan blindfolded Ms. Snmith
with her pajamas and then sodom zed her. He also robbed her of a snall
anount of personal property and cash.

On the norning of Decenber 15, 1985, Ms. Smith awoke to hear soneone
attenpting to force the front door to her trailer open. A newy-installed
safety chain prevented the intruder's entry. Ms. Snith told police that
she "knew it was the sane individual" fromthe Decenber 11 attack. She
testified at trial, however, that she only saw the intruder's head and not
his face, and did not offer any testinobny connecting the Decenber 15
intruder to the Decenber 11 attack.

Hadl ey was arrested and charged with the Decenber 11 attack. He was
represented by public defenders Larry Maples and Craig Johnston. After a
one-day trial on May 2, 1986, the jury returned that sanme night with a
verdict finding Hadley guilty of sodony, first-degree robbery, and arned
crimnal action. As a prior offender, Hadl ey was sentenced to consecutive
thirty-year terns on each count. Hadley's convictions were affirned on
direct appeal. State v. Hadley, 736 S.W2d 580 (Mb. Ct. App. 1987). Hs
notion for post-conviction relief was denied, and this denial was affirned
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on appeal. Hadley v. State, 771 S.W2d 943 (M. C. App. 1989).

Hadl ey filed a petition for a wit of habeas corpus. After alinmted
evidentiary hearing, the district court denied Hadley's petition and
request for a full evidentiary hearing on the ground that his clains were
procedurally barred. Hadley v. Groose, No. 91-0951-CV-W6, 1994 W. 14855
(WD. M. Jan. 19, 1994) (revised nenorandum and order). W concl uded that
Hadl ey's clains were not barred and reversed and renmanded for an

evidentiary hearing and further consideration of Hadley's clains. Hadley
V. Caspari, 36 F.3d 51, 52 (8th Cir. 1994) (per curiam.

On renand, after conducting a two-day hearing, the district court
granted Hadl ey's petition, concluding that Maples and Johnston had been
ineffective in dealing with the introduction of evidence regarding the
Decenber 15 attenpted break-in. Hadley v. G oose, No. 91-0951-CV-W6, 1995
W, 307424 (WD. M. My 17, 1995) (nmenorandum and order).

The State appeals, arguing that the district court erred in
conducting a second evidentiary hearing and that the district court
erroneously concluded that Maples and Johnston had been ineffective.
Hadl ey cross-appeals, arguing that he was entitled to relief on grounds
alleged in his petition that the district court did not address.

Wth respect to the State's first contention, the district court can
hardly be faulted for conplying with our directive that it hold an
evi dentiary heari ng.



Turning to the nmerits of the district court's ruling, the key to
understanding this case is to appreciate the damming nature of the evidence
of the Decenber 15 attenpted break-in, for we agree with the district court
"that what the jury believed about Dec 15. was the "~ nake-or-break' aspect
of the case." Menorandum and Order at 14. Hadley was never charged in
relation to the Decenber 15 incident, yet the trial court allowed the
i ntroduction of testinony regarding the subsequent attenpted break-in to
show i dentification, commbn schene or plan, and notive.

The State's case regarding the Decenber 11 attack was weak. Smith's
eyewi tness identification of Hadl ey was described by the district court as
"not very powerful" and "rather weak."2 The only other evidence |inking
Hadl ey to the attack was a single pubic hair found at the scene, which had
characteristics consistent with Hadley's pubic hair, and a senen sanple
left by a person with Type A bl ood--Hadl ey's bl ood type and the bl ood type
of approximately 42% of the popul ation. Furt hernore, Hadl ey presented

evi dence establishing an alibi for the tine of the attack

The evidence regarding the attenpted break-in on Decenber 15
devel oped as follows. Ms. Snith called the police on Decenber 15 soon

after the foiled intruder left. Oficers Rogers and Breeden arrived at
Ms. Smth's trailer at 5:43 a.m on Decenber 15. Deputy Sheriff Parril
arrived shortly thereafter. A light snow had fallen that norning.

Rogers's report contained the follow ng statenent:

2Ms. Smith, who said she only caught a side view of her
attacker, described himas being 5 6" tall, 160 pounds, with very
little hair on his chest except for a strip of hair in the mddle.
Hadl ey was 6' tall, 185 pounds, and, as denonstrated at the first
evidentiary hearing, has chest hair fromarnpit to arnpit, wth
sone bunched in the mddle. Furthernore, Ms. Smth was unable to
pi ck Hadley out at a photo line-up on Decenber 11, despite the
i ne-up containing a nug shot with a side view of Hadley. She
testified that she said, while pointing to Hadley's picture, " if
it would be any of them it would be this one.""
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This RRO[reporting officer] also observed that there were snow
tracks in the shape of footprints on the victims front porch.
The tracks appeared to be that of boots with cleat type soles.
The victimstated no one had been on her porch recently. This
RO and O ficer Breeden made a canvass of the victims yard and
found several footprints in the snow leading to and fromthe
victims trailer to the street in front of the house, however,
it was not possible to trace the prints further than the street
ar ea.

This RO and Oficer Breeden checked the area around
trailer #6 and O ficer Breeden found footprints in the snow
around trail er #6.

Trailer #6 was the trailer of Mary Ellen Reding, Hadley's nother. Al though
Hadl ey was living there on Decenber 10-11, he had noved out of the trailer
prior to Decenber 15.

At a deposition in the present case, Rogers testified that he traced
the footprints out to the edge of the street, where they di sappeared; he
did not trace themfarther. Rogers also testified that it was Breeden who
di scovered the footprints outside Reding's trailer. Rogers observed three
or four different types of footprints, none of which were the sane as those
outside Ms. Smith's trailer. Rogers stated that the footprints at Ms.
Smith's trailer appeared to be froma hiking-type boot, not a cowboy boot.

Deputy Sheriff Parrill's report stated that the footprints in the
snow "led S.E. to Road then vanished." Parrill testified at Hadl ey's post-
conviction relief hearing that the snow was soft in Ms. Snmith's yard but
conpacted in the road, that there were no visible prints in the road, and
that he did not attenpt to trail the prints farther.

The prosecutor added the following note to Rogers's report: "These
officers followed tracks to road -- lost themin road & they appeared on
opposite side, leading to Hadley's trailer." The fact that it was the

prosecut or who added this note was not discl osed



until after trial

Prior to trial, the defense filed a notion in limne to exclude
evi dence of the Decenber 15 attenpted break-in. The prosecutor argued for
admi ssion of the evidence, stating that the footprints found on Decenber
15 leading to Reding's trailer were "sinilar in size, shape, to what had
been in front of" Ms. Smth's trailer and that the footprints in front of
Ms. Smth's trailer "could be identified in going up to Hadley's trailer."
Agreeing with the prosecutor, the trial court stated that "you have the
footprints leading out to the road and to the defendant's trailer," and
that "we have the footprints pointing to his trailer."

The prosecutor then noved to substitute O ficer Breeden for Oficer
Rogers as a witness at trial. The prosecutor argued that the police report
referred to "following the snow tracks and the shape of footprints up to
the defendant's front porch,"” and that Breeden was the officer who had

followed the footprints. He argued that there was no surprise to the
def ense because Breeden's testinony would be "identical to what is
reflected in Oficer Rogers's report." The trial court allowed the

substitution, stating that "the testinony of this witness is not different
fromthat shown in the police reports.” The court allowed the defense to
i nterview Breeden at the courthouse prior to his testinony.

Breeden was the State's final witness at trial. He testified that
there were spots of snow shaped |ike a shoe on Ms. Smth's porch. He then
drew a di agram showing the tracks leaving Ms. Snmith's yard, disappearing
at the road, and reappearing and leading to Reding's trailer, which he
referred to as "Hadley's" trailer. He testified that the tracks in front
of "Hadley's" trailer were "very sinmlar in size and general shape" to
those in front of Ms. Snmith's trailer, and that he only found one set of
tracks. He also testified that "Hadley's" trailer was directly visible
fromMs. Snmith's front door. On cross-exam nation, Breeden stated that



al though he couldn't be sure that the tracks in front of Reding's trailer
were the sane as those in front of Ms. Smith's trailer, they were
"generally very simlar." He was not asked about the contents of Rogers's
or Parrill's report.

During the defense's case, Mples and Johnston put on no ali bi
evi dence for the night of Decenber 14 and early norning of Decenber 15, and
they did not call Rogers to testify about the footprints, even though
Rogers was at the courthouse. Wen Hadley testified, they failed to ask
hi m any questions regardi ng his whereabouts the norning of Decenber 15;
t hey asked hi monly whether he had gone to Ms. Smith's trailer on Decenber
15 and tried to break in.

During closing argunents the prosecutor capitalized on the Decenber
15 evidence and nade several references to the footprints in the snow. He
argued, in part, that Hadley had tried to enter Ms. Snith's trailer a
second tinme and then wal ked through the snow to his trailer; that there
were "tracks straight fromher house to Russell Hadley's house"; that the
officers "followed a bee-line straight fromMs. Smith's trailer back to
Russell Hadley's trailer"; and that "the footprints . . . don't lie."

V.

A

We review the district court's legal conclusions de novo, and its
factual findings for clear error. W accord deference to the district
court's credibility determnations. Sidebottomv. Delo, 46 F.3d 744, 752
(8th Cir.), cert. denied, 116 S. . 144 (1995); Singleton v. Lockhart, 962
F.2d 1315, 1321 (8th Cir.), cert. denied, 506 US. 964 (1992). The
district court concluded that Maples and Johnston perforned deficiently
when they failed to investigate Hadley's alibi for Decenber 15 and
consequently were unable to present alibi evidence at trial. W agree.




To show that his counsel was ineffective, Hadley nust show that his
attorneys' performance was deficient and that their deficient perfornmance
prej udi ced his defense. Strickland v. WAshington, 466 U S. 668, 687
(1984). Counsel has a duty to nake a reasonabl e investigation based on the

information provided by a defendant, particularly when an alibi is
i nvol ved. See Strickland, 466 U S. at 691; Sidebottom 46 F.3d at 752
To establish prejudice fromcounsel's failure to investigate a potenti al

witness, a petitioner nust show that the w tness would have testified and
that their testinony "would have probably changed the outcone of the
trial." See Stewart v. Nix, 31 F.3d 741, 744 (8th Cr. 1994).

Mapl es and Johnston both testified that they were aware prior to
trial of the possible |ink between Hadl ey and the Decenber 15 incident and
the possibility that evidence regarding Decenber 15 might cone in at trial
The district court credited Hadley's testinony that he told Johnston and
Mapl es that Maggie Burdick would testify that he was with her at a party
the night of Decenber 14-15. Burdick testified at a deposition in the
present action that she was with Hadl ey until 6:00 or 7:00 a.m the norning
of Decenber 15. Mapl es testified that he knew that Hadley had ali bi
Wi tnesses and that Hadley had provided information to either him or
Johnston regarding his alibi, yet he failed to investigate or call any
alibi witnesses. Mples basically left the investigation up to Johnston.
Johnston testified that Burdick's nane was in his notes and that he
remenbered trying to call her once. Wen he found she was not an alibi for
Decenber 11, he crossed her nane off without asking her about Decenber 15.

Despite Hadl ey's claimof innocence and his presentation of potenti al
alibi evidence to counsel, Johnston and WMaples nmade no effort to
investigate Hadley's alibi for Decenber 15, despite their adnmitted
know edge that the attenpted break-in was an issue in the case. Gven the
cruci al nature of the Decenber 15 evi dence,



counsel s' failure to investigate constituted deficient performance.® See
Tosh v. Lockhart, 879 F.2d 412, 414 (8th Cr. 1989) (failure to obtain
alibi testinony of known, relevant w tnesses); Thomas v. Lockhart, 738 F.2d
304, 308 (8th Cir. 1984) (investigation deficient where it consisted of
sinmply reading police file and not investigating defendant's claim of

i nnocence or three alibi witnesses whose names were provi ded by defendant).
Furthernmore, Hadl ey has shown that Burdick would have testified at trial
what the contents of her testinony woul d have been, and that her testinony
"woul d have probably changed the outcone of the trial." Stewart, 31 F.3d
at 744.

Mapl es testified that once the trial court denied the defense's
motion in limne and ruled that evidence of the Decenber 15 attenpted
break-in would be admtted, he knewit was inportant to establish an alibi
for Decenber 15. Def ense counsel failed to do so, presenting no alibi
evi dence whatsoever to the jury.* |In fact, Maples arguably nade Hadl ey
| ook suspect while testifying by asking Hadl ey whether he tried to break
into Ms. Smith's trailer on Decenber 15 and then failing to ask Hadl ey
about hi s whereabouts on Decenber 15.

Mapl es and Johnston were both aware of Rogers's report before trial
and were aware that the prosecutor's handwitten addition differed fromthe
body of the report. Before trial, however, they

3The ni ght before trial was the first tine counsel told Hadl ey
t hat they thought evidence of the Decenber 15 attenpted break-in
was going to be admtted, and they advised himto plea bargain.

4“Counsel m ssed one opportunity to do so at trial when Nancy
Potter was testifying. Potter testified that she had seen Hadl ey
at a party subsequent to Decenber 11, but counsel asked no foll ow
up questions. Potter has attested that the party she referred to
was Burdick's party on Decenber 14-15, and that she was sure Hadl ey
was there as late as 5:00 a. m

-0-



believed that the body of the report was hel pful. They did not investigate
the handwitten addition because Rogers was the endorsed w tness, and no
witness was endorsed to testify regarding who had inserted the additional
| anguage.

We agree with the district court that Maples's and Johnston's | ack
of pre-trial investigation regarding the report may not have been deficient
performance. Wen the prosecutor used his notation on Rogers's report to
convince the trial court to allow Breeden to testify instead of Rogers,
however, Maples and Johnston, as they have now acknow edged, were put on
notice that Breeden's testinony would seriously inplicate Hadley. W agree
with the district court that counsel performed deficiently with respect to
the manner in which they dealt with Oficer Breeden's testinobny at trial

Def ense counsel had not interviewed Breeden prior to trial. Wen
Johnston interviewed Breeden the day of trial, what Breeden told himwas
consistent with how Breeden ultimtely testified. Maples testified that
after the subject of Breeden's testinbny becane apparent, there was no
strategic reason for not inpeaching Breeden with Rogers's report and it
woul d have been effective to call Rogers to inpeach Breeden and offer
testinony favorable to Hadl ey. Despite his know edge of Rogers's report,
Johnston could not explain why he failed to address the issue in his cross-
exam nation of Breeden. Maples's and Johnston's failure to use the police
reports to inpeach Breeden, coupled with their failure to affirmatively
present Rogers's testinmony as excul patory defense evidence, allowed
Breeden's devastating footprint testinony, enphasi zed during the
prosecutor's closing argunent, to go virtually unchall enged.

Furthernore, Johnston knew that Hadl ey had said that he did not have
any shoes that woul d have made the treaded footprint. Hadley told counse
to call his half-brother, Steven Redi ng, who, besides bolstering Hadley's
alibi for Decenber 11, would testify
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t hat when Hadl ey went to prison Reding received all of Hadl ey's shoes, none
of which had soles with tread. Reding testified that Maples never
contacted hi mabout testifying, even though Reding was at the courthouse
the day of Hadley's trial. The failure to call Reding allowed the
prosecutor to argue, "Well, where is the brother? . . . [|f he has such a

fantastic alibi wouldn't his own brother cone to court and tell us about
it?"

C.

To denponstrate prejudice, Hadley "nust show that there is a
reasonabl e probability that, but for counsel's unprofessional errors, the
result of the proceeding would have been different. A reasonabl e
probability is a probability sufficient to undermine confidence in the
outcone." Strickland, 466 U S at 694; see also Lockhart v. Fretwell, 113
S. Ct. 838, 844 (1993) (prejudice conponent "focusses on the question

whet her counsel's deficient performance renders the result of the trial
unreliable or the proceeding fundanentally unfair"). W agree with the
district court that given the weakness of the State's case regarding the
Decenber 11 attack, if the jury believed " that [Hadl ey] was the Decenber
15 culprit, there seens little doubt that a conviction was inevitable.'"
Menor andum and Order at 14. |In the absence of alibi witness testinony and
in light of the unchall enged testinony and argunment about the straight-Iline
tracks fromthe victims trailer to the Hadley trailer, the jury could
hardly have believed otherw se. Counsels' failure to introduce the
available alibi testimony and to challenge the footprint testinony
constituted deficient performance that resulted in prejudice as defined in

Stri ckl and.

CONCLUSI ON

W do not mnminimze the gravity of overturning a state-court
convi ction, now a decade old, arising out of a sexual attack upon
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an el derly worman, now deceased, in the supposedly safe confines of her own
hone. Nevert hel ess, we are constrained to agree with the district court
that trial counsels' failure to adequately deal with the evidence |inking
Hadl ey to the Decenber 15 attenpted break-in is sufficient to undernine
confidence in the outconme of the trial

The judgnent is affirned.®

A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.

°In light of our disposition of the State's appeal, we decline
to reach the issues Hadley raises in his cross-appeal.
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