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WOLLMAN, Circuit Judge.

Elroy Preston, a Mssouri inmate sentenced to death, appeals fromthe
district court's! denial of his 28 U.S.C. § 2254 petition. W affirm

After a day of drinking and arguing at the honme of Ervin Preston on
Septenber 20, 1980, WIllie "Pee We" Richardson and Betty Kl ein went
upstairs to bed, while Ervin, his brother Elroy Preston, and Elroy's
girlfriend, Sherry Brown, remai ned downstairs. In the early norning hours
of Septenber 21, Elroy Preston went upstairs and ordered Richardson and
Klein to go back downstairs. Wen they were downstairs, Preston announced
that he would kill

The Honorable Donald F. Stohr, United States District Judge
for the Eastern District of M ssouri.



Ri chardson and Klein after he renoved his clothes. After Preston
undressed, he stabbed R chardson several tines, killed Klein with a single
stab wound to the neck (severing her spinal cord), then returned to the
still-living Richardson and stabbed him several nore tines. When his
victinms were dead, Preston took sone fried chicken, dipped it in their
bl ood, and ate it while taunting the victins. Preston then dragged the
bodies into an alley and attenpted to clean up the house.

Preston was convicted of the capital murder of Richardson and the
second-degree nmurder of Klein. H's convictions were affirnmed on direct
appeal, see State v. Preston, 673 SSW2d 1 (Md.), cert. denied, 469 U S.
893 (1984), and the denial of his notion for post-conviction relief was
also affirmed on appeal. See Preston v. State, 736 S.W2d 53 (M. C. App.
1987), cert. denied, 484 U S. 1020 (1988). The M ssouri Suprene Court
subsequent|ly denied Preston's petition for a wit of habeas corpus and his
notion to recall the nandate. State ex rel. Preston v. Delo, No. 75519
(Mo. 1993) (unpublished) (habeas petition); State v. Preston, No. 64186
(Mb. 1993) (unpublished) (notion to recall the mandate).? Preston alleged

nore than 250 grounds for relief in his section 2254 petition filed in the
district court. The district court concluded that the vast majority of
Preston's clains were procedurally barred and rejected his renaining clains
on their nerits.

Preston's primary argunent on appeal is that the district

2Preston filed a second Rule 91 habeas petition in 1995. The
M ssouri Suprene Court denied this petition, stating that all
clainms presented in it were procedurally defaulted. State ex rel.
Preston v. Delo, No. 77812 (M. 1995) (unpublished). The 1995
petition and the court's order are part of the record in this
appeal , but Preston nakes no arguments regarding his 1995 petition.
Hence, our opinion wll refer only to his 1992 petition.

-2



court erroneously ruled that his Brady® claim was procedurally barred.*
Preston contends that the prosecutor prevented him from reviewi ng and
presenting Ervin Preston's nedical records at trial. These records show
that Ervin was treated in 1974 for severe al coholism and suggest that he
suffered fromauditory hallucinations, blackouts, and nenory problens. The
records were in court on the day of trial, subpoenaed by Preston, but the
trial court ruled they were inadm ssible because of renbteness in tinme and
deni ed Preston access to the records. Preston argues that these records
could have inpeached Ervin's ability to clearly discern and to recall
after a day of drinking, whether Preston was sober and knew what he was
doing at the tine of the nurders, as Ervin so testified. Preston places
great enphasis on Ervin's perceptive ability because Preston's |ack of
nmental capacity to commt capital nmurder was the defense at trial. During
the direct appeal and state post-conviction proceedi ngs, none of Preston's
attorneys ever obtained and revi ewed these records. Preston's counsel in
this habeas action was the first to do so.

Preston first presented his Brady claimto the Mssouri Suprene Court
in a Mssouri Suprenme Court Rule 91 habeas petition

3See Brady v. Maryland, 373 U S. 83 (1963); United States v.
Bagl ey, 473 U. S. 667 (1985).

“The State argues that this appeal is governed by the
provisions of the Antiterrorismand Effective Death Penalty Act of
1996, Pub. L. No. 104-132, § 104, 110 Stat. 1214, 1218-19 (Apri
24, 1996), which amended section 2254. It urges us to follow the
Seventh Grcuit's decision in Lindh v. Mrphy, 96 F.3d 856, 865-67
(7th GCr. 1996) (en banc), petition for cert. filed, (COct. 14,
1996) (No. 96-6298) (Act's amendnents codified at section 2254(d)
apply to pending cases). W have not yet taken a position on
whet her the amendnents to section 2254 apply to cases that were
pending on April 24, 1996. See diver v. Wod, 96 F.3d 1106, 1108
n.2 (8th Cr. 1996); Rehbein v. Carke, 94 F.3d 478, 481 n.4 (8th
Cr. 1996). Because nost of Preston's clainms are either
procedurally barred or fail under the nore |enient provisions of
the old law, we | eave the decision of the issue presented by the
State to a nore appropriate case.
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in Decenber 1992. On January 25, 1993, the court summarily denied
Preston's petition, stating only: "Now at this day, on consideration of
a petition for wit of habeas corpus to the said respondent, it is ordered
by the court [h]ere that the said petition be, and the sane is hereby
deni ed. " Based on this order, the district court ruled that Preston
procedurally defaulted his Brady claimin the state courts.

Preston argues that his claimis not procedurally barred because the
M ssouri Suprene Court reviewed the nerits of his Brady claim He cites
two reasons: First, because roughly four weeks el apsed between the tine
he filed his Rule 91 petition and its denial, and second, because his claim
of new y discovered evidence was a proper basis for a state habeas claim
See State ex rel. Simons v. Wite, 866 S.W2d 443, 446 (M. 1993) (en
banc) (Rule 91 petition "nmay be used to challenge a final judgnent after

an individual's failure to pursue appellate and post-conviction renedies
only to raise jurisdictional issues or in circunstances so rare and
exceptional that a manifest injustice results."); WIlson v. State, 813
S.W2d 833, 834-35 (Mb. 1991) (en banc) (newly discovered evidence can be
basis for Rule 91 petition).

Prior to the decision in Simmons, we decided Byrd v. Delo, 942 F.2d

1226 (8th Cir. 1991), a case involving the Mssouri Supreme Court's summary
denial of a Rule 91 habeas petition with the sane | anguage as used in this
case. W stated, "[a]fter Coleman [v. Thonpson, 501 U S. 722 (1991)],
there is sinply no reason to construe an unexplained Rule 91 denial as

opening up the nerits of a previously defaulted federal issue," because
such a denial rests on the Mssouri procedural rule that Rule 91 cannot be
used to raise clains that could have been raised on direct appeal or in a
timely notion for post-conviction relief. Byrd, 942 F.2d at 1232. Both
before and after Simobns, we have consistently followed Byrd's rule
regardi ng unexpl ai ned denials of Rule 91 petitions. See Reese v. Delo, 94
F.3d 1177, 1181 (8th Cir. 1996); Charron v. Ganmon, 69




F.3d 851, 857 (8th Cir. 1995), cert. denied, 116 S. Ct. 2533 (1996)
Anderson v. Wite, 32 F.3d 320, 321 n.2 (8th Cir. 1994); Battle v. Delo,
19 F. 3d 1547, 1561 (8th Cir. 1994) (subsequent history onitted); Blair v.
Arnontrout, 976 F.2d 1130, 1136 (8th Gr. 1992), cert. denied, 508 U S 916
(1993).

Preston argues that these cases following Byrd are distinguishable
because none of them involved a claim of newy discovered evidence
suppressed by the prosecutor. W disagree. W see no reason to deviate
fromthe rule enunciated in Byrd, and we decline to create a new body of
case law nmking distinctions between the Mssouri Suprene Court's
unexpl ai ned sunmary denials of Rule 91 petitions in various cases.

In any event, to the extent we can read neaning into the M ssouri
Suprerme Court's order, we find that the summary denial rested on Mssouri's
procedural rules. Wile a claimof newy discovered evidence is cogni zabl e
ina Rule 91 petition, the Mssouri Suprene Court has also stated that to
avoid a procedural default a habeas petitioner "would have to establish
that the grounds relied on were not "known to hinml while proceeding" on his
normal post-conviction relief notion. Wite v. State, 779 S.W2d 571, 572
(Mb. 1989) (en banc); see also State ex rel. Sinmmpbns, 866 S.W2d at 446-47;
Reese, 94 F.3d at 1181; Sloan v. Delo, 54 F.3d 1371, 1382 (8th G r. 1995),
cert. denied, 116 S. C. 728 (1996). Preston argues that Ervin's nedica
records are newy discovered. He also argues that the prosecutor nisled

Preston's counsel by mnisrepresenting the contents of the records as
relating only to Ervin's diabetes. To the contrary, the trial transcript
shows that Preston's attorney knew that the nedical records related to
Ervin's al coholism and possible psychiatric problens. Sinply put, the
basis of Preston's Brady clai mwas known to himfromthe day of his trial
and there is no evidence in the record that it could not have been further
investigated and raised in his direct appeal or post-conviction relief
noti on.



Preston can lift the procedural bar to his Brady claimif he shows
cause and actual prejudice. Coleman v. Thonpson, 501 U S. 722, 750 (1991);
Reese, 94 F.3d at 1182. Preston alleges as grounds for cause state

interference, the ineffective assistance of trial and appell ate counsel
and nental illness during the pendency of his state court proceedings.
Even if we were to assune in this case that any of these grounds could
serve as cause, Preston has failed to denpbnstrate that he was actually
prejudiced. " To denonstrate prejudice, a petitioner nmust show that the
errors of which he conplains "worked to his actual and substantial
di sadvantage, infecting his entire [trial] with error of constitutional
di mensi ons. Charron, 69 F.3d at 858 (quoting Jennings v. Purkett, 7
F.3d 779, 782 (8th Cir. 1993) (quoting United States v. Frady, 456 U. S
152, 170 (1982))); see also Zinzer v. lowa, 60 F.3d 1296, 1299 n.7 (8th
Cr. 1995).

We have reviewed the nedical records in question, and we concl ude
that they would have had only nmarginal inpeachnent value. As the trial
court ruled, the records are renpte in tine and there is no evidence that
the problens for which Ervin was treated reoccurred between 1974 and the
time of the killings in 1980. Furthernore, Preston's trial counsel
attenpted to inpeach Ervin by questioning him about his alcoholism his
drinking on the day of the nurders, his vague and internally inconsistent
testinony, and the serious conflicts between his testinmony and that of
Sherry Brown. Moreover, the State did not rely solely on Ervin's
statenents that Preston was sober and knew what he was doing to prove
Preston's nental capacity to commit capital nurder.?®

*The State relied heavily on the facts of the crine: After
arguing with his brother about a matter related to the two victins,
Preston went upstairs, got the victinms out of bed, brought them
downstairs, cut the wire to the tel ephone, and briefly argued with
them He told themhe would kill themas soon as he undressed, and
then undressed and killed them tw ce stabbing R chard nmultiple
tinmes. Preston then disposed of the bodies, cleaned up the bl ood
in the house, and di sposed of bl ood-soaked evidence. He drove his
girlfriend honme, then returned and tried to sleep until police
officers arrived and he let theminto the house. The State al so
relied on the |lack of evidence that Preston suffered froma nental
di sease or defect; the existence of notive, based on Preston's
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Therefore, we conclude that Preston has not denonstrated he was actually
prejudiced by his inability to use Ervin's nedical records at trial or
counsel's failure to raise the i ssue on appeal

Finally, the district court did not abuse its discretion in declining
to hold an evidentiary hearing on either the procedural bar issue or on the
nmerits of Preston's claim See Keeney v. Tamayo-Reyes, 504 U S. 1, 11-12
(1992); Sidebottomv. Delo, 46 F.3d 744, 750 (8th Cir.), cert. denied, 116
S. . 144 (1995).

Preston alleges five instances of prosecutorial msconduct violating
his right to due process, which stemmed from the prosecutor's closing
argunents at the guilt and penalty phases of the trial. Four of the five
clains were defaulted in state court because they were not presented on
di rect appeal or developed in collateral proceedings. Nave v. Delo, 62
F.3d 1024, 1030 (8th Cir. 1995), cert. denied, 116 S. C. 1837 (1996).
Preston argues that the Mssouri Suprene Court reviewed the nerits of these

clains in considering his 1992 Rule 91 habeas petition. W reject his
argunent on this point for the sanme reasons we rejected his argunent
regarding his Brady claim See section Il, supra. Preston has not shown
cause for his default, nmuch |ess actual prejudice, and these four clains
are procedural ly barred.

argunments with the victins earlier that day; and the testinony of
two police officers who observed Preston at the house after the
mur ders, one of whom spoke with Preston.
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The only claimpreserved for our review stens fromthe prosecutor's
penal ty- phase cl osing argunment, in which he stated:

You know, recently, in New York, Norman [Mailer's] protege
after being paroled for nmurder . . . nurdering another
individual . . . and the -- the photograph of the victimin
that particular case, though not particularly eloquent, after
t he defendant was again sentenced, said, you know, this was in
New York, he said, people of New York, people of New York, what
do you do at the end of the day with the garbage that you have
accumul ated? . . . You throw it out. You don't take it hone
and put it in your refrigerator.

Preston argues that the reference to a paroled nurderer who killed again,
conbined with the statenents in his procedurally defaulted clains, "so
frightened and inflanmed the jury that a reasoned and responsible
determ nation of the sentence to be inposed was inpossible."

We will consider only the specific statenent quoted above, and not
the defaulted statenments, because the prosecutor's statenent stood on its
own. This distinguishes this case fromMIller v. Lockhart, 65 F.3d 676
(8th Gr. 1995), in which we considered the prosecutor's entire penalty-

phase closing argunent because that prosecutor's argunment created an
"interwoven thene" culmnating with the comment | eading to the defendant's
objection raising the entire, "interconnected," line of argunent. |d. at
683. Here, Preston objected to the prosecutor's statenent in isolation and
not in relation to any related |ine of argunent.

*WWe conclude that this claim was preserved, despite the
district court's unexplained ruling that the claimwas procedurally
barred. The State's brief argues the nerits of this claim See
Sidebottom 46 F.3d at 756-57 (rejecting claim on its nerits
despite district court's erroneous finding that claimprocedurally
def aul ted).
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Whet her an inproper closing argunent at the penalty phase of a trial
rises to the level of a due process violation is deternined by

(1) neasur[ing] the type of prejudice that arose from the
argunent; (2) exanmn[ing] what defense counsel did in
[counsel 's] argunent to minimze the prejudice; (3) reviewing]
jury instructions to see if the jury was properly instructed;
and (4) determn[ing] if there is a reasonable probability that
t he out cone of the sentenci ng phase woul d have been different,
taking into account all of the aggravating and mitigating
ci rcunst ances.

Antwine v. Delo, 54 F.3d 1357, 1363 (8th Cr. 1995), cert. denied, 116 S
Ct. 753 (1996); Mller, 65 F.3d at 683. W examne the totality of the
circunmstances in determning whether there is a reasonable probability that

the error conplained of affected the outcone of the sentencing phase.
Newl on v. Arnontrout, 885 F.2d 1328, 1338 (8th Cir. 1989), cert. denied,
497 U.S. 1038 (1990).

We conclude that this case does not present a close question, and
thus we will not go through each elenment of the Antwi ne test. Rat her,
turning to the ultimate question, we conclude that there is no reasonable
probability that this statenment nore than mninmally affected the outcone
of the sentencing phase and that the comment did not "so infect[] the
[ sentenci ng phase] with unfairness as to nmake the resulting [sentence] a
deni al of due process.'" Darden v. Wainwight, 477 U S. 168, 181 (1986)
(alterations added) (quoting Donnelly v. DeChristoforo, 416 U S. 637, 643
(1974)); Six v. Delo, 94 F.3d 469, 477 (8th GCr. 1996). Preston objected
only to the reference to Norman Mailer's protege. That reference does not

equate with the conparison between the defendant and notorious nmass
nmurderers that was a part of the inproper argunent in New on, 885 F.2d at
1342, but rather was nerely a lead-in for the prosecutor's argunent
regardi ng the quote about throwi ng away garbage. The prosecutor's garbage
comment was nean-spirited and unnecessary; he shoul d have confined hinself
to arguing the facts of the case and



the aggravating circunstances justifying the death penalty, rather than
enpl oyi ng a dehurmani zi ng conpari son of Preston to a usel ess, discardable
object. A though we strongly disapprove of the prosecutor's coments, we
conclude that the chall enged reference to Nornan Mailer's protege did not
nmake Preston's sentencing phase fundanentally unfair or its result
unreliabl e.

V.

Preston contends that trial counsel was ineffective in several
respects, each of which was rejected by the district court. An ineffective
assi stance claimpresents a m xed question of |law and fact; we review the
district court's factual findings for <clear error, and its |lega
concl usions de novo. Sidebottom 46 F.3d at 752. To prevail, Preston nust
establish that counsel's performance was deficient and that he was
prejudiced by that deficient perfornmance. Strickland v. Washi ngton, 466
U S 668, 687 (1984). W conclude that Preston's attorneys did not perform
deficiently regarding any of Preston's clains, and accordingly we do not

reach the prejudice issue.

A

Preston argues that his attorneys were ineffective for failing to
present to exanining psychiatrists and the jury information that he may
have been under the influence of phencyclidine hydrochloride (PCP) on the
day of the murders. The Mssouri courts rejected this claim finding that
t he evidence supported the conclusion that Preston did not tell counsel of
his drug use, that counsel could not have independently discovered such
drug use, and that Preston denied drug use to the psychiatrists. Preston,
736 S.W2d at 55.

Like the district court, we defer to the state court's factual

findings, as they find support in the record made at the post-conviction
relief hearing. See 28 U S.C. § 2254(d) (1994). The
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record reveals that Sherry Brown did not disclose possible nmarijuana and
PCP use to Preston's counsel until the week before the post-conviction
relief hearing. Preston hinself was unsure of whether he had actually used
PCP the day of the nmurders, and he twice testified that he had not told
either the psychiatrists or his owm | awers that he had used PCP t he day
of the nmurders. Both psychiatrists retained by Preston denied know edge
of his drug use, and they stated that Preston affirmatively denied using
drugs. In light of the finding that counsel did not possess information
regarding Preston's drug use and could not have learned of this
i nformation, counsel did not performdeficiently regarding the PCP issue.

Preston argues that counsel failed to inform himof his right to
testify and that counsel prevented himfromtestifying at the second phase
of his trial. Based on the testinony devel oped at the post-conviction
relief hearing, the Mssouri Court of Appeals and the district court
rejected these clains. W do |likewi se. The hearing transcript shows that
both of Preston's attorneys discussed his right to testify with him
Preston admitted that he knew he had a right to testify at the penalty
phase of the trial and could have told the judge that he wanted to do so.
Preston clearly knew of his right to testify, and there is nothing in the
record to indicate that counsel prevented him from doi ng so.

C.

Finally, Preston argues that counsel was ineffective for failing to
present any evidence at the penalty phase of the trial. Preston argues
that counsel should have presented his testinmony, the testinony of famly
nmenbers, and that of nmental health experts. Al though the decision not to
present any evidence at the sentencing phase of a capital trial is one not
lightly to be nade, there is no
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per se rule that a failure to present such evidence constitutes ineffective
assistance. Laws v. Arnontrout, 863 F.2d 1377, 1382, 1386 (8th G r. 1988)
(en banc), cert. denied, 490 U S. 1040 (1989). Counsel's decision in this
case was the product of reasonable investigation and trial strategy and did

not constitute deficient performance. See id. at 1382-82 ("[T] he decision
not to present evidence at the penalty phase is well within the range of
practical choices that are not to be second-guessed, as long as they are
based on inforned and reasoned judgnent.").

Peter Stragand was the attorney responsible for presenting Preston's
penal ty- phase defense. He testified that he did not put Preston on as a
Wi t ness because he thought Preston was "too quiet" and would be a bad
witness. Stragand testified that he did not think that the jury did not
like Preston or had a "bad feeling towards [Preston] as a person."
Stragand testified that he did not call Sherry Brown to testify because she
had already testified twice in the guilt phase of the trial and he did not
think she would be helpful at the penalty phase. Viewi ng Stragand's
decisions as of the tine they were nade, see Strickland, 466 U S. at 689-

90, his decisions regarding whether to call Preston or Brown were strategic
choi ces based on a reasonabl e eval uation that Preston and Brown woul d not
have been effective witnesses. Cf. Burger v. Kenp, 483 U S. 776, 791-92
(1987) (counsel reasonably concluded that it was unwi se to put defendant

on stand because defendant never expressed renorse and m ght have bragged
about crine, causing jury to view himas indifferent or worse).

Preston's family menbers were contacted before trial. Al t hough
Stragand did not explain at the post-conviction hearing why he did not cal
them to testify, counsel was aware that Preston had had a history of
violence towards his famly nmenbers. Preston had been abusive towards his
wi fe, had danaged his nother's hone, and had kicked the wi ndows out of his
father's car. His nother had kicked himout of her house shortly before
the nurders out of fear
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that Preston would harmfanily nenbers. Stragand's investigation was not
i nadequat e, and he coul d reasonably have concluded that Preston's famly
nmenbers woul d not have been effective w tnesses and ni ght have introduced
harnful facts. See Burger, 483 U S. at 792 (counsel reasonably decided not
to call defendant's nother to testify because proposed testinony woul d not
have hel ped and woul d have introduced danmagi ng historical facts); Schneider
v. Delo, 85 F.3d 335, 341 (8th Cr. 1996), petition for cert. filed, (Cct.

18, 1996) (No. 96-6372) (counsel's decision not to call fanmly nenbers was
reasonabl e because they were "weak and offered little" and because counse

determined they were too upset by gqguilty verdict to be effective
W tnesses); Laws, 863 F.2d at 1390-91 (fanily nenbers refused to testify
on Laws's behal f, and testinony would have reveal ed the relatives' total
| ack of support for Laws). Furthernore, the record does not reveal what
Preston's fanily nenbers woul d have testified to, so we have no basis upon
which to find that Stragand's judgnent on this point was erroneous. Cf.
Burger, 483 U S. at 792-93 (where nothing was in record regarding
potentially mtigating nature of proposed witness's testinony, the state
of the record "d[id] not pernmit" the court to reach the conclusion that
counsel 's judgnent was erroneous).

Both of Preston's attorneys testified that they had planned to cal
two nental health experts who had exam ned Preston to testify during the
penalty phase of the trial. One of Preston's doctors diagnosed Preston as
suffering from al cohol ammestic disorder, which, while not preventing
Preston from knowing right from wong, would inpair his ability to
willfully and deliberately take sone actions. Preston's doctors agreed
there was al so sone evidence that Preston had sone nental abnornality or
i mpai rnent related to his al cohol use.

Regardl ess of whether the doctors' testinony was of sone potential

value, Stragand nmade an infornmed decision, after deliberation and
consultation with co-counsel, not to present their
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testinony. The State al so had two doctors who had exami ned Preston, both
of whom concl uded that Preston had no nental disease or defect, nor any
mental inpairnent at the tinme of the crine. Stragand testified that
essentially it would have been Preston's doctors versus the State's
doct or s. Furthernore, Stragand knew that if he called Preston's doctors
to testify, they woul d be subject to cross-exanm nation regardi ng the bases
of their opinions. This cross-exanination would have reveal ed Preston's
prior history of violence toward his famly and Sherry Brown; Preston's
clains that he could not renenber the crine, that he was not there, that
he did not know the victins, and that his brother Ervin was fram ng him
Preston's prior violent crimnal history (although sone of this cane in
through the State's evidence); Preston's past violence towards persons and
property; and Preston's history of al cohol-related blackouts and outbursts
of tenper.

Counsel can reasonably decide not to present potentially helpful
mtigating evidence—+ncluding the testinmony of nental experts—f such
evidence would result in the introduction of damagi ng evidence. See
Burger, 483 U S. at 792; Darden v. Wainwight, 477 U S. 168, 186 (1986);
Strickland, 466 U S. at 699; Six, 94 F.3d at 474; Wiitnore v. Lockhart, 8
F.3d 614, 617 (8th Cr. 1993); Laws, 863 F.2d at 1389-90. Stragand' s
decision not to present Preston's doctors' testinmony in this case was

reasonabl e  because of the danmagi ng evi dence that woul d have been brought
out on cross-exam nation

Many of Stragand's strategic decisions regarding his handling of the
penalty phase were influenced by his theory about the jury's mndset. He
and his co-counsel both testified they thought that the jury had deci ded
not to sentence Preston to death. |In addition to Stragand' s belief that
the jury did not have a "bad feeling" towards Preston, Stragand testified
that he believed the verdicts indicated that the jury, which knew fromvoir
dire that this was a death penalty case, had reached a conproni se.
Stragand' s theory
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was that because the nurders were committed contenporaneously they were of
equal cul pability. Thus, when the jury returned a verdict of capital
nmurder on only one count and of second-degree nurder on the other, it had
reached a conpromise and would not vote to sentence Preston to death.
While Stragand's "feel" for the jury nmay have been wong, it was the
cont enpor aneous product of having investigated, prepared, and tried the
case. It is wong only in hindsight and is not the basis for a finding of
deficient perfornmance. See Laws, 863 U S. at 1393 ("In exam ning counsel's
performance, we do not use 20-20 hindsight."); cf. Strickland, 466 U S. at
673, 699 (counsel's unsuccessful strategy for sentencing-phase argunent

relied in part on judge's reputation for placing inportance on a defendant
owning up to crine).

Concl usi on

The judgrent is affirnmed. W thank counsel for her zealous efforts
on Preston's behal f.

A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.
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