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WOLLMAN, Circuit Judge.

Debra Hutchinson, on behalf of her son Donald Hutchinson, appeals
fromthe district court's judgnent affirnming the final decision of the
Conmmi ssioner of the Social Security Adm nistration (Conmi ssioner), that
Donald Hutchinson is liable for an overpaynent of Supplenental Security
I nconme (SSI) benefits. W affirmin part, reverse in part, and renand.

Donal d Hutchinson is a nine-year-old boy who suffers from autism
nm crocephal y, poor growth, and devel opnental del ays. Debra Hut chi nson
applied for benefits on Donald's behalf on April 19, 1989, which the Soci al
Security Admnistration (SSA) awarded on May 18, 1989, with Ms. Hutchinson
beconi ng Donal d's representative payee.



Initially, Ms. Hutchinson reported that the household' s only incone
was her husband's wages of $5.50 per hour, forty-one hours per week. In
Oct ober of 1989, when the SSA conducted a review of Donald' s SSI
eligibility, Ms. Hutchinson reported that her husband's wage had increased
to $6. 00 per hour and that he was averaging forty-five hours per week. The
SSA did not initiate another review of Donald's eligibility until My of
1991. M. Hutchinson testified that she was aware of her continuing duty
to report changes in inconme to the SSA. Between Cctober of 1989 and My
of 1991, however, other than mentioning that her husband occasionally
perfornmed odd jobs, M. Hutchinson never reported a change in househol d
i ncone even though her husband's wages increased. Ms. Hutchinson did
report in August of 1990 that one of her children had | eft the househol d.

The SSA based its cal culation of Donald s benefits on the infornmation
supplied by Ms. Hutchinson. It calculated Donald' s benefits using incone-
deenming rules that we later invalidated in Tyrrell v. Sullivan, 972 F.2d
252 (8th Cr. 1992), as exceeding the Conmissioner's authority.
Eventual |y, the SSA determi ned that Donald had received an overpaynment of
$4,450.00 for the period July 1990 through Septenmber 1991 because of
unreported changes in M. Hutchinson's wages.

Ms. Hutchinson requested a waiver of the overpaynent recovery,
contending that she was not at fault in connection with the overpaynent.
The SSA rejected this assertion, finding that because Ms. Hutchinson failed
to report the changes in her husband's incone between Cctober of 1989 and
August of 1991, but had reported previous changes, she was aware of and
failed in her duty to report.

A hearing was held before an Administrative Law Judge (ALJ) on
Decenber 1, 1993. The ALJ approved the application of the regulations we
struck down in Tyrrell, affirnmed the existence of an



overpaynent, and denied a waiver, finding that M. Hutchinson was not
without fault. The Appeals Council denied review, stating that Tyrrell was
i napplicable to Donald' s case. The ALJ's decision, therefore, stands as
the Commi ssioner's final decision.

Havi ng exhausted her adm nistrative renedies, M. Hutchinson sought
revi ew of the Comm ssioner's decision in the district court, which affirned
t he Conmi ssioner's decision. M. Hutchinson appeals, arguing that the ALJ
shoul d have applied the post-Tyrrell regulations in determ ning Donald's
benefits and shoul d have wai ved the recoupnent of any overpaynent.

We agree with Ms. Hutchinson's contention that the ALJ shoul d have
deternined Donald's benefits using an inconme-deeming formnmula consistent

with Tyrrell.

In denying Ms. Hutchinson's request for review, the Appeals Council
stated that Tyrrell was not applicable to Donald s case because the
Conmi ssioner had not issued an "Acqui escence Ruling." Regar dl ess of
whet her the Commi ssioner formally announces her acqui escence, however, she
is still bound by the law of this Crcuit and does not have the discretion
to decide whether to adhere to it. " [T]he regulations of [SSA] are not
the suprene law of the land. "It is, enphatically, the province and duty
of the judicial departnent, to say what the lawis," Marbury v. Madison,
1 CGranch 137 (1803), and the [Commissioner] will ignore that principle at
[her] peril.'" HIllhouse v. Harris, 715 F.2d 428, 430 (8th Cr. 1983) (per
curian) (quoting Hllhouse v. Harris, 547 F. Supp. 88, 93 (WD. Ark.
1982)). Tyrrell is, and was at the tine of the ALJ's decision, the |aw of

this Crcuit, and the Comm ssi oner



must abide by it.?

Ms. Hutchinson next argues that the ALJ erred in finding that Donald
was at fault in connection with the overpaynent. M. Hutchinson nisreads
the ALJ's decision, however, for the ALJ found that it was Ms. Hutchinson
who was at fault.

The fault of a representative payee in connection with an over paynent
supports a denial of waiver of that overpayment. Evelyn v. Schweiker, 685
F.2d 351, 352 (9th Cir. 1982); see also Cannuni v. Schweiker, 740 F.2d 260
263 (3d Cr. 1984) (waiver provisions of regulations apply to

representative payees). W find that the ALJ's determnation of M.
Hut chinson's fault is supported by substantial evidence.

That portion of the judgnent holding Ms. Hutchinson to be liable for
overpaynent of benefits is affirned. That portion of the judgnment
affirmng the Commissioner's calculation of the anount of overpaynent is
reversed, and the case is remanded to the district court with instructions
to remand to the Commissioner for recalculation of the anount of
over paynent under the post-Tyrrell regul ations.

We note that the Assistant United States Attorney
representing the Comm ssioner conceded (w sely, we believe) at oral
argunent that Tyrrell applies to Donald s case and agreed that we
should remand for a calculation of benefits consistent with that
ruling. He also agreed that it would not be unfair or inequitable
for any recoupnent to be paid in installnments rather than in a | unmp
sum

-4-



A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.



