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Bef ore BEAM HEANEY, and JOHN R G BSON, Circuit Judges

BEAM Circuit Judge.

Darrel |l Sorenson & Associ ates, Inc. (DSA) appeal s the district
court's conclusion, on sumary judgnent, that DSA s state comon
| aw claim of breach of contract against PayFlex Systens U S A ,
Inc. (PayFlex) is preenpted by the Enpl oynent Retirenent Security
Act (ERISA), 29 U . S.C. 88 1001-1461. W renmand for a determ nation
of whether the federal courts have subject matter jurisdiction over
this action and, if so, for further proceedings consistent with
t hi s opi nion.

BACKGROUND

The dispute between DSA and PayFlex has its genesis in the
services these two conpanies provided to the Mssouri Pacific
Enpl oyees' Heal th Association (MPEHA). All three organi zations are
based i n Omaha, Nebraska. MPEHA provides health care benefits to
active and retired enployees of the Union Pacific Corporation
PayFl ex clainms that MPEHA was an enployee welfare benefit plan
under ERISA' at the tine of the events giving rise to this action
DSA counters that MPEHA was not an ERI SA plan.?

'ERI SA defines an "enpl oyee wel fare benefit plan" as:

any plan, fund, or program which was heretofore or is
hereafter established or mai ntai ned by an enpl oyer or by
an enpl oyee organi zation, or by both, to the extent that
such plan, fund, or program was established or is
mai ntained for the purpose of providing for its
partici pants or their beneficiaries, through the purchase
of insurance or otherwise . . . nedical, surgical, or
hospital care or benefits, or benefits in the event of
si ckness, accident, disability, death or unenpl oynent, or
[other certain benefits or prograns].

19 U.S.C. § 1002(1).

’DSA points to a 1990 advisory letter fromthe Department of
Labor to MPEHA stating the Departnent's position that MPEHA was not
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Darrell Sorenson, a forner enployee of Union Pacific, was
hired by MPEHA in 1990 and becane its president in 1992. In 1991,
while enployed by MPEHA, Sorenson forned DSA and becane its
presi dent and sol e shareholder. On July 1, 1991, Sorenson, acting
on behal f of DSA, entered into a contract with PayFl ex. Under the
DSA- PayFl ex contract, DSA agreed to perform certain benefits
adm nistration tasks incident to services PayFlex provided as a
third-party adm nistrator for enployee health plans.

On August 6, 1991, PayFlex entered into a contract with MPEHA
to serve as "plan supervisor” of MPEHA's benefits for Union Pacific
enpl oyees. Under the PayFl ex- MPEHA contract, PayFlex agreed to
adm ni ster clains and prepare paynents to health care providers on
behal f of MPEHA. Pursuant to the prior DSA-PayFl ex agreenent,
PayFl ex del egated to DSA certain precertification and catastrophic
case nmanagenent services for MPEHA beneficiaries.

This arrangenent did not last long. During 1992, PayFl ex and
MPEHA becane dissatisfied with the quality of DSA s services.
Sorenson (in his capacity as president of MPEHA) docunented his
view that PayFl ex had failed to provi de adequate services and (as
president of DSA) contended that DSA had provided adequate

servi ces. In August, 1992, MPEHA fired Sorenson's son, Dan
Sorenson, who had been hired as an MPEHA custoner relations clerk
the preceding April. Two nonths later, in Cctober 1992, MPEHA

fired Darrell Sorenson. A series of letters between Sorenson and
of ficials of PayFl ex and MPEHA detai |l ed the souring rel ati ons anong
the three conpanies. To conplete the collapse of this arrangenent,
PayFl ex notified DSA on April 9, 1993, that it was rescinding its
contract with DSA. PayFlex informed DSA that it was taking this
action because of what it considered DSA's breach of the covenant
of good faith and fair dealing, defaults in service, custoner
conplaints, and DSA s fiduciary breaches.

an ERI SA pl an. PayFl ex argues that the Departnment reversed its
position in 1994, when it issued an advisory | etter superseding the
prior letter and stating that MPEHA was an ERI SA enpl oyee wel fare
benefit pl an.
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Sorenson threatened |egal action and requested nediation.
| nstead, MPEHA and PayFlex filed a conplaint in federal district
court, namng Darrell Sorenson, Dan Sorenson, and DSA as
def endants. MPEHA and PayFl ex asserted that the Sorensons and DSA
had: (1) breached their fiduciary duties under ERI SA; and (2)
engaged i n transactions prohi bited under ERI SA. MPEHA and PayFl ex
sought the return of certain salary paynents made by MPEHA to
Darrell Sorenson and Dan Sorenson and all paynents nade to DSA by
PayFl ex under their contract.

DSA and Darrell Sorenson then filed a series of conplaints in
state court. These conplaints asserted that: (1) PayFlex had
breached its contract with DSA; and (2) that PayFl ex, MPEHA and
vari ous executives of those organizations had conspired to
tortiously interfere with Darrell Sorenson's and DSA's contract ual
rights. DSA asserted these sane theories as counterclainms in the
federal action initiated by MPEHA and PayFlex, and the state
proceedi ngs were stayed pending resolution of the federal case.

On July 17, 1995, the district court ruled on partial summary
judgment that ERISA preenpted all of DSA's and Sorenson's
count ercl ai is. The court deferred entering judgnent, pending
resolution of PayFlex's and MPEHA' s ERI SA cl ai ns. | n Decenber
1995, the parties reached a partial settlenent. DSA reserved the
right to appeal the adverse judgnent on its breach of contract
cl ai m agai nst PayFl ex. ?

The district court approved the settlenent, and made final its
July summary judgnment order. Despite the numerous clains and
parties originally involved in this case, on appeal the parties
present only one issue: does ERI SA preenpt DSA' s state conmon | aw
breach of contract clai magainst Payfl ex?

*MPEHA and PayFl ex agreed to rel ease all of their ERISA clains
agai nst DSA and the two Sorensons. DSA and the Sorensons rel eased
all their clainms against MPEHA DSA and Darrell Sorenson
acknow edge that they are no | onger pursuing Sorenson's i ndividual
clainms nor DSA's tortious interference clains.
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1. DI SCUSSI ON

ERI SA conprehensively regulates certain enployee welfare
benefits and pension plans. Pilot Life Ins. Co. v. Dedeaux, 481
US. 41, 44 (1987). In order to achieve national uniformty in

regul ati on of such plans, ERISA contains a preenption provision®
that applies to state common | aw based clains as well as state
statutes. Kuhl v. Lincoln Nat'l Health Plan of Kansas City, Inc.,
999 F.2d 298, 301 (8th GCir. 1993). ERISA preenpts any state |aw
that "relates to" an enployee benefit plan. Shaw v. Delta Ar
Lines, Inc., 463 U S. 85, 96-97 (1983). The Suprene Court has
characterized the scope of ERISA preenption as "deliberately
expansive." Pilot Life, 481 U S. at 46

Not all state law clains that sonehow affect a plan are
preenpted. The Suprenme Court has noted that "[s]one state actions
may affect enployee benefit plans in too tenuous, renote, or
peri pheral a manner to warrant a finding that the law relates to
the plan.” Shaw, 463 U.S. at 100, n.21. Sone actions involving
ERI SA plans are clearly of this sort: "run-of-the-mll state-|aw
cl aims such as unpaid rent, failure to pay creditors, or eventorts
commtted by an ERISA plan . . . al though obviously affecting and
involving ERISA plans and their trustees, are not pre-enpted by
ERI SA." Mackey v. Lanier Collection Agency & Serv., 486 U S. 825,
833 (1988).

Between the poles of those laws and clains that clearly
"relate to" an ERI SA plan and those that are clearly too tenuously
related are a host of state | aws that pose nore difficult questions

‘29 U.S.C. § 1144(a) provides that:

Except as provided i n subsection (b) of this section, the
provi sions of this subchapter and subchapter [I1l of this
chapter shall supersede any and all State | aws i nsofar as
they may now or hereafter relate to any enpl oyee benefit
pl an described in section 1003(a) of this title and not
exenpt under section 1003(b) of this title.

The exceptions to section 1144(a) are not relevant to this case.
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of preenption. |In Arkansas Blue Cross & Blue Shield v. St. Mary's
Hosp., Inc., we exam ned a nunber of tests that courts have used in
determ ning whether a state law "relates to" an ERI SA plan. 947
F.2d 1341, 1344-45 (8th Cr. 1992). W determined that all of
these tests were in sone degree instructive, and set forth six
factors for determ ning ERI SA preenption that we distilled fromthe
cases: (1) whether the state | aw negates a plan provision; (2)
the effect on primary ERI SA entities and i npact on plan structure;
(3) the inpact on plan adm nistration; (4) the econom c inpact on
the plan; (5) whether preenption is consistent wth other
provi sions of ERI SA; and (6) whether the state law at issue is an

exercise of traditional state power. [d. at 1345-50. Wi | e none
of these factors is itself determ native, they "serve to focus and
clarify the court's analysis.” [d. at 1345.

DSA asserts that the district court erred in determ ning that
DSA's state |law contract action "relates to" an ERI SA plan and is
therefore preenpted. DSA places great weight on the fact that the
district court did not cite or specifically analyze the six factors
di scussed in Arkansas Blue Cross & Blue Shield. Rather, the court
determned that the "state law clains affect relations between
ERI SA entities and, hence, are preenpted by ERI SA " Bannister v.
Sorenson, No. 8:Cv93-357, slip op. at 6. (D. Neb. filed July 17,
1995). The court did not use any other factor in anal yzi ng whet her
DSA's claim"relates to" an ERI SA pl an.

We have previously applied Arkansas Blue Cross & Blue Shield
only to issues involving the preenption of generally applicable
state statutes, not to conmmon |aw cl ai ns. See, e.0., Boyle v.
Anderson, 68 F.3d 1093, 1101-1110 (8th Cir. 1995), cert. denied,
116 S. . 1266 (1996) (applying Arkansas Blue Cross & Blue Shield
in determ ning that ERI SA does not preenpt a state health provider
tax); Mnnesota Chapter of Associated Builders & Contractors, Inc.
V. Mnnesota Dep't of Labor & Indus., 47 F.3d 975, 978 (8th Gr
1995) (applying Arkansas Blue Cross & Blue Shield to find ERI SA
does not preenpt prevailing wage statute). Furthernore, we have
not invariably relied on Arkansas Blue Cross & Blue Shield
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oursel ves in deciding ERI SA preenption cases. See, e.qd., MCallum
v. Rosen's Diversified, Inc., 41 F.3d 1239 (8th Cr. 1994). Wile
hel pful, the six factors are not thenselves a magic fornula for

determ ning preenption, and our main task is to determ ne "the
totality of the state [law s] inpact on the plan.” Arkansas Bl ue
Cross & Blue Shield, 947 F.2d at 1345. Nonet hel ess, we believe
that Arkansas Blue Cross & Blue Shield sets forth an analytica
structure for ERISA preenption clains that facilitates reasoned

deci si on- maki ng and appellate review, and i s applicable in both the
common | aw and statutory environnent.

In this context, then, we note that the remai ni ng di spute does
not directly involve MPEHA but rather two of its subcontractors.
The undi sputed facts advanced by PayFlex in support of summary
judgment allow us to consider how, if at all, determ nation of the
di spute will inpact upon the terns of the plan, its admnistration
and its economc viability. Upon application of the Blue Cross &
Blue Shield factors we conclude that ERI SA does not preenpt DSA' s
claim Indeed, the issues appear to relate only peripherally to

MPEHA and its fundamental obligations to Union Pacific enployees.

We reach this decision only provisionally, however. This is
because we are unable to determ ne whether the MPEHA plan is an
"ERI SA plan" at all, and thus whether the federal courts have
subj ect matter jurisdiction over this action. A determ nation that
the involved plan is an "ERISA plan" is a requirenent for federal
subj ect matter jurisdiction prem sed on ERI SA, and if the evidence
does not show that the plan is an "ERISA plan,"” the court nust
di smss the case. Kulinski v. Medtronic Bi o-Medicus, Inc., 21 F.3d
254, 256 (8th Gr. 1994). Furthernore, subject matter jurisdiction
is a nonwai veabl e i ssue that we nust consider on appeal, even if

the parties have not presented the issue. |d. See also Jader v.
Principal Mut. Life Ins. Co., 925 F. 2d 1075, 1077 (8th G r. 1991).

Whet her an entity is an "ERI SA plan" or adm nisters benefits
that are subject to ERISA is a mxed question of fact and |aw
Kulinski, 21 F.3d at 256. "To qualify as a 'plan, fund, or
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program under ERISA, a reasonable person nust be able to
“ascertain the intended benefits, a class of beneficiaries, source
of financing, and procedures for receiving benefits.'" Northwest
Airlines, Inc. v. Federal Ins. Co., 32 F.3d 349, 354 (8th Cir.
1994) (quoting Donovan v. Dillingham 688 F.2d 1367, 1373 (11th
Cr. 1982) (en banc) and Harris v. Arkansas Book Co., 794 F.2d 358,
360 (8th Cir. 1986)). An "ERI SA plan" may be involved in a dispute
even if the entity that supplies the benefits pursuant to a planis
not itself a "plan" within ERISA. Donovan, 688 F.2d at 1372.

In the proceedings below, MPEHA and PayFl ex asserted that
MPEHA is an ERI SA plan, or alternatively that even if MPEHA itself
is not an ERISA plan that it manages assets and benefits subject to
ERI SA. DSA, on the other hand, has asserted fromthe begi nning of
this lawsuit that MPEHA is not an ERISA plan, or was not at the
time of the events giving rise to its clains. The district court
made no findings on this issue. In its Menorandum and Order
denyi ng Dan Sorenson's notion to dismss, the district court noted
t hat MPEHA and PayFl ex "assert that the Association [ MPEHA] is an
enpl oyee welfare benefit plan within the purview of ERI SA 29
U S C 8§ 1002(1)." Bannister v. Sorenson, No. 8:CV93-357, slip op.
at 1 (D. Neb. filed June 21, 1995). Simlarly, in granting sunmary
judgnment on DSA's and Darrell Sorenson's counterclains, the court
stated that "[t]he plaintiffs allege" that MPEHA is an ERI SA pl an.
No. 8:Cv93-357, slip op. at 2 (D. Neb. filed July 17, 1995).
However, the trial court never made any findings on this basic
jurisdictional issue before proceeding with its discussions of the
substantive nmerits of these notions. While we tend to believe that
MPEHA is an ERI SA plan, we are unable to resolve fromthe record
the underlying factual disputes necessary to establish federal
jurisdiction. We conclude, therefore, that wupon renmand the
district court must first determ ne whether MPEHA is, or at the
time of the events in question was, a "plan, fund, or prograni
wi thin the nmeani ng of ERI SA or nmanages assets and benefits subject




to ERI SA. See Jader, 925 F.2d at 1077 (remand i s appropri ate when

jurisdiction premised on ERISA is unclear fromrecord).?

I11. CONCLUSI ON

For the foregoing reasons, we vacate the judgnent of the
district court and remand for consideration of subject matter

jurisdiction. If the district court finds subject matter
jurisdiction based upon ERISA, it should then conduct further
proceedi ngs consistent with this opinion. |If MPEHA is determ ned

to have been an ERI SA entity at relevant tinmes, we note that the
remaining claim would appear to fall within the trial court's
suppl emental jurisdiction under 28 U.S.C. 8§ 1367, even t hough MPEHA
has now been di sm ssed. Thus, under such circunstances, the court
is free to use its discretion to exercise jurisdiction or dismss
the case as permtted by section 1367(c).

A true copy.
Attest:

CLERK, U. S. COURT OF APPEALS, ElIGHTH Cl RCUIT.

®On appeal , both parties have continued to di spute strenuously
whet her Darrell Sorenson, DSA, or PayFlex are ERISA fiduciaries.
However, this sonewhat nuddles the issue. Whet her an invol ved
party is a fiduciary may be probative, but it is not a strict
requi renent in establishing ERI SA preenption. Consolidated Beef
Indus., Inc. v. New York Life Ins. Co., 949 F.2d 960, 964 (8th Cr
1991). In any event, whether any of these parties is an ERI SA
fiduciary depends first on whether an ERI SA plan is involved at
all.
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