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LOKEN, Circuit Judge.

In 1989 Kevin Wal ker pleaded guilty to violating 18 U S.C. § 924(c)
by using and carrying a firearm during and in relation to a drug
trafficking crime. In the wake of Bailey v. United States, 116 S. C. 501
(1995), Walker filed this 28 U S.C. § 2255 notion to vacate his § 924(c)
conviction. The district court! denied the notion, Wal ker appeals, and we

affirm

In Novenber 1988, police arrested Andre Billups as he delivered eight
ounces of cocaine to an undercover agent. Billups agreed to cooperate in
the on-going drug investigation. Later that day, he called Wal ker to
arrange anot her transaction, and the two
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agreed to neet outside the Anerican Legion Post in St. Paul. Wilker said
he woul d be driving a creamcolored van. Police arrested Wal ker and his
passenger, Felicia Qude, when they arrived at the Anerican Legion. |In the
van, police found ten ounces of cocaine plus the keys and an insurance slip
to a blue Mercedes auto then parked outside Ms. GQude’s hone. In the trunk
of the Mercedes, police |ater found one kil ogram of cocai ne and three nine-
millimeter firearns.

Wl ker was indicted on two drug trafficking counts and one count of
using and carrying the firearns during and in relation to a drug of fense.
After the district court denied Walker's notion to suppress evidence found
in the Mercedes, Wl ker pleaded guilty to all three counts, reserving the
right to appeal the suppression issue. At his change of plea hearing
Wl ker admtted that he violated § 924(c), specifically acknow edgi ng that
he was guilty of “carrying” the firearms in the trunk of his Mrcedes.
Wal ker received a | engthy sentence on the drug counts plus a consecutive
si xty-nmonth sentence on the 8 924(c) count. W vacated the fine portion
of his sentence and affirned. United States v. Wal ker, 900 F.2d 1201 (8th
Cir. 1990).

After the Suprene Court decided Bail ey, Wl ker noved to vacate his
8 924(c) conviction, arguing that the “record of his plea” denpnstrates
that he nerely stored firearns and drugs in the trunk of the Mercedes, and
therefore he cannot be guilty of violating 8§ 924(c) as construed in Bailey.
Like the district court, we reject this collateral attack on Wil ker's
guilty pl ea.

1. The general rule is that a valid guilty plea waives all non-
jurisdictional defects. Stated differently, a valid guilty plea forecl oses
an attack on a conviction unless “on the face of the record the court had
no power to enter the conviction or inpose the sentence.” United States
v. Vaughan, 13 F.3d 1186, 1188 (8th




CGr. 1994), quoting United States v. Broce, 488 U S. 563, 569 (1989). This
is a restrictive doctrine, and properly so. “The plea of guilty is a

sol etm act not to be disregarded because of bel ated m sgivings about [its]
wi sdom When a defendant has entered a knowing and voluntary plea of
guilty at a hearing at which he acknow edged comritting the crine, the
occasion for setting aside a guilty plea should seldom arise.” United
States v. Mrrison, 967 F.2d 264, 268 (8th Cr. 1992) (citations and
guot ations onitted).

In Bailey, the Suprene Court held that “use” of a firearm under §
924(c) neans actively brandi shing the weapon, not nerely storing the weapon
with a stash of drugs or cash. Wl ker argues that transporting guns in the
trunk of his car may not constitute either “using” or “carrying” for
purposes of 8§ 924(c) after Bail ey. But the question whether firearns
transported in a vehicle are being used or carried, or are nerely being
stored, is fact-specific.?2 It is precisely the type of issue that was
wai ved by Wal ker's guilty plea, a plea supported by his express adm ssion
at the change-of-plea hearing that he in fact used and carried the firearns
during and in connection with his drug trafficking crines. As the Suprene
Court said in MMann v. Richardson, 397 U S. 759, 774 (1970):

It is no denigration of the right to trial to hold that when
t he defendant waives his state court renedies and adnits his
guilt, he does so under the law then existing . . . . Although
he m ght have pleaded differently had | ater deci ded cases then
been the law, he is bound by his plea and his conviction unless
he can allege and prove serious derelictions on the part of
counsel sufficient to

2Conpare United States v. Mtchell, 104 F.3d 649, 653 (4th
Cr. 1997); United States v. Mlina, 102 F.3d 928, 930-31 (7th Grr.
1996); United States v. R ascos-Suarez, 73 F.3d 616, 623 (6th Cr.
1996); United States v. Freisinger, 937 F.2d 383, 387-88 (8th Cr.
1991) .
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show that his plea was not, after all, a knowing and
intelligent act.

See also Broce, 488 U. S. at 569-574; United States v. Timreck, 441 U. S
780, 784 (1979); Brady v. United States, 397 U S. 742, 756-57 (1970); cf.
North Carolina v. Alford, 400 U S 25, 37-38 (1970); HIIl v. United States,
368 U.S. 424, 429 (1962).

By voluntarily pleading guilty, Wl ker waived the right to litigate
the factual boundaries of the terns “use” and “carry,” and the governnent,
relying upon that waiver, only placed in the record sufficient information
to provide a factual basis for the plea. It would undernmine the
admnistration of justice if Wil ker could retract that waiver years |ater,
when the governnent’'s ability to prove its case is conprom sed by the
passage of tinme. Thus, although Bailey changed the law of this circuit
regarding 8 924(c) “use” violations, Bailey does not provide a basis for
8§ 2255 relief to one whose guilty plea led to a § 924(c) conviction, unless
that guilty plea was invalid.

2. There remains a related issue that \Wal ker did not raise on appeal
-- the possible inpact of Bailey on the validity of his guilty plea. To
be valid, a guilty plea nust be knowi ng and voluntary. See MCarthy v.
United States, 394 U S. 459 (1969). Before entering judgnent on a guilty
plea, the district court nakes “such inquiry as shall satisfy it that there
is a factual basis for the plea,” Fed. R Cim P. 11(f), and at any tine

before sentencing the court “may pernit the plea to be withdrawn if the
def endant shows any fair and just reason,” Rule 32(e). Thus, even if a
8 924(c) charge has proceeded to sentencing based upon a plea of guilty
entered prior to Bailey, it may be appropriate to give defendant an
opportunity to withdraw that plea if Bailey casts sufficient doubt on the
plea’'s factual basis, or on whether it was know ngly entered.



However, Wal ker is proceeding by a § 2255 notion, a collateral attack
on his guilty plea. The issue of the plea's validity is procedurally
defaul ted, and therefore Wal ker nmust show cause and prejudice to excuse his
procedural default. See United States v. Frady, 456 U S. 152 (1982)
Bousl ey v. Brooks, 97 F.3d 284, 287 (8th Cir. 1996). Because Wal ker
pl eaded guilty to both using and carrying the firearns in violation of

8 924(c), to establish prejudice he nust showthat his plea was invalid as

to both the “use” and “carry” prongs of that statute. See WIllians v.
United States, 98 F. 3d 1052, 1055 (8th Cir. 1996), cert. denied, 117 S. C.
1327 (1997). But as we have noted, Bailey did nothing to underm ne a plea

that Wal ker “carried” the firearns in violation of § 924(c). See United
States v. WIllis, 89 F.3d 1371, 1378 (8th Cir.), cert. denied, 117 S. C.
273 (1996). If there was an adequate factual basis for that plea when

entered, Bailey provides no reason to disturb it. Thus, even if Bailey
nm ght permt collateral attack of a plea that was linted to “use” of a
firearmin violation of & 924(c) -- an issue we do not consider -- any
challenge to the validity of Walker’'s 8 924(c) guilty plea is procedurally
barr ed.

The order of the district court is affirnmed.
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