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LAUGHREY, District Judge.

This is an appeal fromthe District Court’s order that Plaintiffs,
Darvin and Dwi ght Lane (“Lanes”), are entitled to recover their attorney
fees fromthe United States Departnent of Agriculture (“Agency”) pursuant
to the Equal Access to Justice Act (“EAJA’), 5 U S.C. 8§ 504. W affirmin
part, reverse in part, and renand for further proceedings.

The Lanes are brothers who borrowed noney through the Farners Hone
Admi nistration (“FnHA"). The FnmHA deni ed them delinquent farner | oan
servicing and the Lanes appealed to the National Appeals Division (“NAD").
The Lanes won the appeal and then sought their attorney fees under the
EAJA, which provides that a United States agency which conducts an
adversary adjudi cation nmust pay the fees and ot her expenses incurred by the
prevailing party, unless the agency’'s position is substantially justified
or there are special circunstances that nmake such an award unjust. 5
US. C 8§ 504(a)(1). An “adversary adjudication” is defined in relevant
part as an adjudication under 8§ 554 of the Administrative Procedure Act
(“APA"), so long as the governnent is represented by counsel or otherwi se.
5 US.C 8§ 504(b)(D(0O. The APA 8§ 554 applies to all adjudications
“required by statute to be determ ned on the record after opportunity for
an agency hearing.” 5 U S.C. § 554 (a).

The NAD hearing officer denied the Lanes’ EAJA applications, finding
t hat NAD proceedi ngs are not under 8§ 554 of the APA and, therefore, the
EAJA did not apply. The hearing officer did not consider the nerits of the
application for fees because he found the EAJA inapplicable. The Lanes
sought judicial review of the agency ruling. The district court granted
the Lanes’ Modtions for Summary Judgnent, finding that NAD proceedi ngs are
under 8§ 554 of the APA, the EAJA did apply and the Lanes were entitled to
recover



their fees and other expenses because the NAD hearing officer did not make
a finding that the governnent’'s position was substantially justified. The
district court’'s order granting summary judgnent is reviewed de novo.
Donaho v. FMC Corp., 74 F.3d 894, 897 (8th Cr. 1996)(citing LeBus v.
Northwestern Mut. Life Ins. Co., 55 F.3d 1374, 1376 (8th Cir. 1995)).

We find that the EAJA is under § 554 of the APA because all three
prerequi sites for coverage have been satisfied. NAD proceedings are: 1)
adj udi cations; 2)there is an opportunity for a hearing; and 3) the hearing
must be on the record. W reject the agency’'s argument that the NAD
statute is not under 8§ 554 of the APA but rather is a separate,
conprehensi ve statutory schene which supersedes 8 554 of the APA. The APA
cannot be superseded by a subsequent statute “except to the extent that it
does so expressly.” 5 U S.C. § 559. There is no express |anguage in the
NAD statute nodi fyi ng or superseding the APA. Finally, on remand, the NAD
hearing officer will be pernmitted to consider the nerits of the Lanes’
application for EAJA fees. The agency's failure to consider the nerits of
the application was because of its finding that the EAJA did not apply to
NAD proceedi ngs. The absence of a finding on the agency’'s justification
for its position does not automatically entitle the Lanes to recover their
attorney’'s fees.

A, APPLICABI LI TY OF THE EAJA TO NAD PROCEEDI NGS

For the EAJA to be applicable to NAD proceedi ngs, the Lanes nust
establish that a NAD hearing is an adjudication under 8§ 554 of the APA “in
which the position of the United States is represented by counsel or
otherwise.” 5 US C 8§ 504(b)(1)(O(l1). An adjudication is under the APA
if it is governed by 8§ 554 of the APA. Ardestani v. I.N.S., 502 U S 129,
135, 112 S. . 515, 519, 116 L.Ed.2d 496 (1991). See also, St. Louis Fue
& Supply Go., Inc. v. F.ERC , 890 F.2d 446, 450-51 (D.C. Gr. 1989). The
guestion, then, is whether NAD proceedi ngs are governed by § 554 of the
APA.

The APA 8 554 states that it applies to all adjudications “required
by statute to be determned on the record after opportunity for an agency
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hearing.” 5 U S.C. 8 554(a). An adjudication is defined as an “agency
process for the formulation of an order.” 5 U S.C. § 551(7). The review
of agency determnations by NAD clearly neets the definition of an
adj udication. There is a procedure for hearing facts in dispute, after
whi ch the hearing officer or Director nust issue a determnation. 7 US.C
8 6997. The NAD statute also neets the APA § 554 requirenent that there
be an opportunity for a hearing. Such a hearing is mandatory once
requested by a participant. 7 U S.C. § 6997(b). See, Snedberg Mach. &
Tool, Inc. v. Donovan, 730 F.2d 1089, 1092 (7th Cir. 1984).

The only remaining requirenent is that NAD proceedi ngs nust be on the
record. The NAD statute does not expressly require the hearing to be on
the record; nonethel ess, Congress’ intent is clear. “Although Section 554
specifies that the governing statute nust satisfy the ‘on the record
requirenment, those three nagic words need not appear for a court to
determine that fornal hearings are required.” Gty of Wst Chicago. II1.
V. U S. Nuclear Requlatory Commin, 701 F.2d 632, 641 (7th Cr. 1983)
Congress need only “clearly indicate its intent to trigger the formal, on-
the-record hearing provisions of the APA"” | d. See also, Moore v.
Madi gan, 990 F.2d 375, 378 (8th Cir. 1993), cert. denied, 510 U S. 823
(1993).




The NAD statute provides that a participant who appeal s an adverse
deci sion shall be given an evidentiary hearing. 7 U S.C. § 6996(a). The
evidentiary hearing consists of a procedure in which the hearing officer
has the power to adnmini ster oaths and to subpoena w tnesses and evi dence.
7 US C 8§ 6997(a)(2). The hearing officer and outside parties are
prohibited fromex parte communications. 7 US. C 8§ 6997(a)(2)(A(B). The
hearing officer is not bound by prior factual findings. 7 US C 8§
6997(c)(2). The appellant carries the burden of proving that the agency’'s
deci sion was erroneous, 7 U.S.C. 8 6997(c)(4), and the hearing officer nust
| eave the record open for additional information in response to new facts
and evidence presented at the hearing. 7 US.C § 6997(c)(3). The
appel l ant or the agency nmay request that the Director review the hearing
officer's determnation. 7 U S C 8§ 6998(a). The Director’'s review is
based on the case record (all naterial related to the adverse deci sion),
7 US C 8§ 6991(4)), the record fromthe evidentiary hearing under 7 U S. C
8 6997 and any other argunents or evidence the Director chooses to accept.
7 US C 8 6998(b). Judicial reviewis available upon issuance of a final
deternmination. 7 U S.C. § 6999.

The repeated references to the record in the NAD statute and its
provision for trial-type procedures nake it clear that Congress intended
for NAD proceedings to be governed by § 554 of the APA. Furthernore, the
governnment admits that NAD proceedings are “on the record,” stating, “We
do not dispute that . . . 7 U S C 88 6996-6998 required the hearing
officer’'s decisions to be on the record.” (Gov't. Br. at 12).

The agency argues that even if NAD proceedi ngs appear to neet the
coverage requirenments of the APA, it is not “under” the APA but rather
supersedes it. The agency clains that the NAD statutes are a separate,
conpr ehensi ve statutory schene that contain express



procedures for conducting hearings. In essence, the agency is arguing that
the NAD statutes have anended by inplication the provision that nakes § 554
of the APA applicable to all adjudications required by statute to be
determ ned on the record after an opportunity for an agency heari ng.

The primry flaw in the agency's argunent is that the APA
specifically states that a “subsequent statute nmay not be held to supersede
or nodify this subchapter . . . except to the extent that it does so
expressly.” 5 U S.C. 8 5569. There is nothing in the NAD statutes which
expressly states that the APA is inapplicable. By adopting 8 559, Congress
made it clear that the APA would apply unless there was sone expression by
Congress that the APA was being superseded. This is a |ogical approach
given the variety of issues and foruns covered by the APA and the
possibility that Congress would inadvertently adopt a provision that
conflicted with the APA or repeat a provision contained in the APA

W find unpersuasive the agency’'s reliance on Marcello v. Bonds, 349
US 302, 75 S O. 757, 99 L.Ed. 1107 (1955), in which the Suprene Court
held that the APA did not apply to Immigration and Naturalization Service

deportation hearings. Congress, in the Inmigration and Nationality Act
(“I'NA"), had elaborately adapted the APA to the deportation process,
creating a conplete and distinct set of procedures. Marcello, 349 U S. at
310. The NAD statutes contain sone variations on the APA but those
variations deal primarily with subjects not contained in the APA. Nor are
there direct conflicts between the APA and the NAD statutes. Conpare 5
U S C 88 554-557 with 7 U S.C 88 6996-6998. There is one section of the
NAD statutes which refers to 8§ 551 of the APA and incorporates by reference
the definition of “ex parte comunication” contained in the APA. 7 U S. C
§ 6997(a)(2)(A.



Appel | ant contends that this reference to the APA woul d not be necessary
if the NAD proceedings were under the APA These minor variations,
however, do not approach the najor adaptions contained in the INA  Rather

they highlight the confusion that woul d occur, but for 8 559 which forbids
anmendnent of the APA by inplication

More inportantly, the INA states that the procedures described in the
Act “shall be the sole and exclusive procedure for deternmning the
deportability of an alien under this section.” Marcello, 349 U S. at 309.
The petitioner in Marcello argued that this was not a sufficient statenent
to show that Congress intended the INA to supersede the APA, because
Congress sinultaneously repeal ed an earlier statute which stated that the
APA did not apply to deportation hearings. Since there was no |onger an
express provision that the APA did not apply, the deportee in Marcello
argued that the APA had to be followed. The Court acknow edged that an
exenption fromthe APAis not lightly presuned, but also found that: 1) the
sane Congressnmen who sponsored the APA had sponsored the INA;, 2) there were
significant differences between the APA and the INA; and 3) Congress
probably thought it wunnecessary to include a statenent that the INA
superseded the APA because the INA stated that it was the “sole and
excl usive procedure for deternmining the deportability of an alien under
this section.” The Court refused to require Congress “to enpl oy nmagi ca
passwords in order to effectuate an exenption from the Adm nistrative
Procedure Act . . ..” Marcello, 349 U S at 310. The NAD statutes do not
have a simlar legislative history. There has never been an expression by
Congress that the APA does not apply. There is no provision in the NAD
statutes that it is the sole and exclusive procedure for conducting
hearings. There is not an extensive adaptation of the APA, only mnor
variations. The requirenents of 8§ 559 clearly have not been net.



Ar dest ani V. I.N.S., 502 U. S 129 (1991), is simlarly
di stinguishable. |In that case, the Suprene Court held that the EAJA is not
applicable to I NA deportation hearings because the INA is not under 8§ 554

of the APA. This conclusion is based on the Court’s earlier finding in
Marcell o that Congress had expressly provided that | NA proceedi ngs woul d
not be under 8§ 554 of the APA. | n contrast, we have found that proceedings
before the NAD are under § 554 of the APA. The only renaining question is
whet her the district judge was correct in remandi ng the case to NAD for the
sol e purpose of determining the anount of fees owed to the Lanes.

B. |1 SSUE ON REMAND

The EAJA states that “[a]ln agency that conducts an adversary
adj udi cation shall award, to a prevailing party other than the United
States, fees and other expenses incurred by that party in connection with
that proceedi ng, unless the adjudicative officer of the agency finds that
the position of the agency was substantially justified or that special
ci rcunst ances nmake an award unjust.” 5 U S.C. § 504(a)(1).

The district court interpreted this section to nean that the Lanes
were entitled to their fees because the NAD hearing officer did not nake
an affirmative finding that the agency's position was substantially
justified. The record is clear, however, that the Lanes’ applications for
fees were never subnmitted to the hearing officer for review Instead, the
Lanes were notified by a representative of the agency that the EAJA did not
apply to NAD hearings and for that reason their fees could not be
recover ed.

Relying on 5 U.S.C. 8 706(2)(A), the district court found that the
refusal of the agency to consider the Lanes’ applications was



not justified by law and, therefore, the court need not give deference to
the agency’s finding. The only finding nade by the agency, however, was
that the EAJA did not apply. The agency’s adjudicative officer has never
reviewed the nerits of the Lanes’ applications for fees. W find that the
agency’s adjudicative officer nust have an opportunity to consider the
nerits of the application prior to judicial review

To hold otherwi se would put the NAD in an untenabl e position. Once
t he NAD personnel concluded that the EAJA did not apply, the adjudicative
of ficer | acked ostensible authority to award EAJA fees. The lawis clear
that an adjudicative officer cannot decide issues which are not properly
before the officer. See, Fidelity Constr. Co. v. United States, 700 F.2d
1379, 1386 (Fed. Gr. 1983), cert. denied, 464 U S 826, 104 S. . 97, 78
L. Ed.2d 103 (the board of contract appeals had no authority to award

attorney fees under the EAJA where its proceedings were not subject to 5
US C §554). |If the adjudicative officer had rendered a decision on the
attorney fees, he would have violated this principle based on the
understanding of the agency at that tine. G ven that the question of
jurisdiction was novel, the agency did not have an obligation to nake an
advi sory decision on the propriety of the Lanes’ application.
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