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state officials. Mirphy alleged that he was wongfully term nated by the
Arkansas Enpl oynent Security Department on account of his race and age in
violation of Title VII and the Age Discrinination in Enploynent Act. He
asserted clainms under 42 U S C 8§ 1983 for violations of his First
Amendnent, due process, and equal protection rights. He al so asserted
pendent state | aw clai ns under the Arkansas Cvil Rights Act and for |ibel
tortious interference with contract, outrage, and wongful discharge. At
the close of discovery, the district court! granted defendants' notion for
summary judgnment dismissing all of Miurphy's clains. Mirphy then filed a
notion to reconsider, and the court reinstated his 8§ 1983 equal protection
claims and his pendent clains under the Arkansas Civil R ghts Act.
Def endants appeal this partial denial of summary judgnent, arguing they are
entitled to Eleventh Anendnent and qualified inmunity. Mur phy cross-
appeals the dismissal of his renmining clains. W affirmin part the
denial of summary judgnment and dismiss the cross-appeal for |lack of
jurisdiction.

I. Jurisdiction |Issues.

After defendants noved for summary judgnent, the district court
entered an order dismssing the Title VI and ADEA clains as tine-barred
and dismissing all the pendent clains wthout prejudice. The district
court's docket sheet records this May 9, 1996, order as "terminating [the]
case," nmaking it a final order for appeal purposes. See Goodwin v. United
States, 67 F.3d 149, 151 (8th Cr. 1995). Recogni zing that his entire
| awsuit was thus in jeopardy, Mirphy filed a tinely notion to alter or
amend the judgnent, pointing out to the district court that its May 9 order
did not address his 8§ 1983 clains. Responding to that notion, the district
court issued a June 19 order rejecting defendants' claim of Eleventh
Anendnent immunity and reinstating Mirphy's 8§ 1983 equal protection clains
on the ground that defendants are not entitled to summary judgnent
di sm ssing those clains on qualified i munity grounds. The court

'THE HONORABLE HENRY WOODS, United States District Judge for the
Eastern District of Arkansas.
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al so reinstated pendent state |aw clains under the Arkansas Cvil Rights
Act "[a]s a matter of judicial econony," a ruling not at issue on appeal
Def endant s appeal ed the district court's Eleventh Anendnent and qualified
immunity rulings, and Murphy filed a cross-appeal fromthe May 9 order.
Both sides raise jurisdictional issues.

A W agree with defendants that we lack jurisdiction over Mirphy's
cross-appeal .2 The May 9 order was an appeal able final order. However,
by reinstating sone of Mirphy's clains, the June 19 order changed the
essential nature of the May 9 order. The conbined effect of both orders
is a non-appeal abl e grant of partial summary judgnent disnissing sone of
Mirphy's clains. W have jurisdiction over defendants' appeal only if it
is a proper interlocutory appeal of the El eventh Amendnent and qualified
immunity rulings. We have jurisdiction over Miurphy's cross-appeal only if
it is properly pendent to the interlocutory appeal, that is, if the cross-
appeal issues are “inextricably intertwined” with the issues of Eleventh
Anendnent and qualified imunity. See Swint v. Chanbers County Commin, 115
S. C. 1203, 1212 (1995); Kincade v. Gty of Blue Springs, 64 F.3d 389, 394
(8th GCir. 1995), cert. denied, 116 S. C. 1565 (1996). In the cross-
appeal, Murphy argues that his Title VII and ADEA clains were inproperly
di sm ssed as tinme-barred and that his renmining

“We rgject defendants' contention that the cross-appeal is untimely. Murphy's
motion to ater or amend the May 9 order suspended the time to appeal that order until
30 days after the district court disposed of the motion. See Fed. R. App. P. 4(a)(4).
When the district court disposed of the motion by its June 19 order, defendants filed
atimey interlocutory appea from that order on July 15. Murphy's July 29 cross-appeal
was timely because it was filed within 14 days of defendants appeal. See Fed. R. App.
P. (4)(a)(3). Defendants argue that the cross-appeal is untimely because Rule 4(a)(3)
islimited to a cross-appeal from an unfavorable part of the judgment or order initially
appealed. However, the language of Rule 4(a)(3) is not so limited -- “If one party
timely files a notice of appeal, any other party may file a notice of appeal within 14
days' -- and we agree with courts that have declined to interpret the Rule so
restrictively. See Bridgestone/Firestone, Inc. v. Loca Union No. 998, 4 F.3d 918, 923-
24 (10th Cir. 1993).
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pendent clains should be reinstated. These issues are not in the |east bit
intertwined with issues of Eleventh Amendnent and qualified immnity.
Therefore, the cross-appeal nust be disnissed for lack of jurisdiction.
See Erickson v. Holloway, 77 F.3d 1078, 1081 (8th G r. 1996).

B. Rel ying on Johnson v. Jones, 115 S. C. 2151, 2156-57 (1995),
Mur phy argues that we lack jurisdiction to review the district court’'s
interlocutory qualified immunity ruling because it was based upon a genui ne
i ssue of material fact, nanely, whether defendants discrin nated agai nst
Mur phy on account of his race. However, even if the underlying clains
rai se genui ne i ssues of nmaterial fact, we have interlocutory jurisdiction
to consider the primary qualified imunity issue of law -- “whether, in
view of the facts that the district court deened sufficiently supported for
sunmary judgnent purposes, the individual defendants’ conduct was
obj ectively reasonabl e given their know edge and the clearly established
law.” Waddell v. Forney 108 F.3d 889, 890 (8th Cir. 1997); see Behrens v.
Pelletier, 116 S. C. 834, 842 (1996).

Il. Eleventh Arendnent |nmunity.

Def endants argue that the district court erred in concluding that
Mirphy's § 1983 clains are not barred by the Eleventh Anendnent. This is
an issue that may be raised by interlocutory appeal under the collatera
order doctrine. See Puerto R co Agueduct & Sewer Auth. v. Metcalf & Eddy,
Inc., 506 U S. 139 (1993). W agree in part with defendants' contention

First, it is well settled that the El eventh Anendnent bars Mirphy's
8 1983 clains against the State of Arkansas and its two agencies, the
Empl oynent  Security Departnent and the Departnent of Finance and
Administration. See Quern v. Jordan, 440 U S. 332 (1979); A abama v. Pugh,
438 U.S. 781 (1978). Thus, the district court erred in reinstating the
8§ 1983 equal protection clains against these defendants.




Second, § 1983 danmge cl ai ms agai nst the seven individual defendants
acting in their official capacities are |ikew se barred, either by the
El event h Anmendnent or because in these capacities they are not "persons"
for 8§ 1983 purposes. See WIIl v. Mchigan Dept. of State Police, 491 U.S.
58 (1989). However, Murphy's 8§ 1983 equal protection clainms al so seek
equitable relief such as reinstatenent as a state enpl oyee. State
officials acting in their official capacities are 8 1983 "persons" when
sued for prospective relief, and the El eventh Anmendnent does not bar such
relief. See Treleven v. University of Mnn., 73 F.3d 816, 819 (8th GCir.
1996). Thus, the district court should have reinstated only Mirphy's
8 1983 equal protection clains for prospective relief against the
i ndi vi dual defendants acting in their official capacities.

Third, the Eleventh Anendnent does not bar damamge cl ains agai nst
state officials acting in their personal capacities. However, absent a
clear statenent that officials are being sued in their personal capacities,
"we interpret the conplaint as including only official-capacity clains."
Egerdahl v. Hibbing Conm College, 72 F.3d 615, 619 (8th G r. 1995)
Mirphy's initial conplaint contained no such clear statenent. Therefore,
t he individual defendants contended in their notion for summary judgnent
that the El eventh Anendnent totally bars Mirphy's damage clains. Mirphy
responded by filing a notion for leave to anmend his conplaint to assert
personal capacity cl ai ns.

Wthout ruling on the notion to anend, the district court denied the
i ndi vidual defendants summary judgnent on Eleventh Anendnent grounds
because “defendants cannot seriously argue that they had no notice that
they were sued in [their] individual capacities.” However, we do not
require that personal capacity clains be clearly-pleaded sinply to ensure
adequate notice to defendants. W also strictly enforce this pleading
requi renment because "[t]he El eventh Anendnent presents a jurisdictional
limt on federal courts in civil rights cases against states and their
enpl oyees. " Nix v. Norman, 879 F.2d 429, 431 (8th Cir. 1989); see Wlls
v. Brown, 891 F.2d 591, 593 (6th Gr. 1989). Al though other circuits have
adopted a nore lenient pleading rule, see Biggs v. Meadows, 66 F.3d 56, 59-
60 (4th Cr. 1995), we believe that our rule is nore




consistent with the Suprene Court's El eventh Anendnent jurisprudence. In
any event, we are bound by Egerdahl and N x.

Though the district court erred in excusing Murphy's failure to
clearly assert personal capacity clains in his initial conplaint, that does
not resolve the issue. Wen defendants sought sunmary judgnment on this
ground, Mirphy noved to anend his conplaint. The district court has not
ruled on that notion, which is commtted to its sound discretion. See N X,
879 F.2d at 433, n.3. Gven the district court's conclusion that
def endants had sufficient notice they were being sued in their personal
capacities, we are confident that the district court would grant Muirphy
| eave to anend the conplaint to state personal -capacity equal protection
clainms if we remanded for consideration of that issue. And given the
liberality of Fed. R CGv. P. 15(a) regarding amendnents, granting such
| eave to anend would not abuse the court's discretion. See, e.q.,
Thonpson-El v. Jones, 876 F.2d 66, 67 (8th Cr. 1989). Thus, we deemthe
conpl aint anended and affirmthis portion of the district court's Eleventh
Amendrent ruling. Cf. Denny v. Barber, 576 F.2d 465, 471 (2d Cr. 1978).

11, Qualified Inmunity.

The individual defendants argue that the district court erred in
denying their notion for sunmary judgnent on qualified inmunity grounds.
State officials are shielded from§ 1983 danage liability if their conduct
did not violate clearly established constitutional rights of which a
reasonabl e official would have known. See Harlow v. Fitzgerald, 457 U S.
800, 818 (1982). A right is clearly established, for qualified i munity
purposes, if the "contours of the right [are] sufficiently clear that a
reasonabl e official would understand that what he is doing violates that
right.” Anderson v. Creighton, 483 U S. 635, 640 (1987).

The district court denied defendants summary judgnment on Murphy's
8 1983 equal protection claimbecause "[t]hey are accused of discrimnating
agai nst [ Mur phy]



on the basis of his race and treating him differently than simlarly
situated white enpl oyees. The |aw regardi ng such conduct was, of course,
wel | established in Cctober 1993, when [ Murphy] was terminated.” VW& agree.
Unli ke Murphy's rather preposterous First Anmendnent and procedural due
process clains, which the district court did not reinstate, it has been
clearly established for many years that the Equal Protection C ause
prohibits a State, when acting as enployer, "from invidiously
di scrimnating between individuals or groups" based upon race. Washi ngton
v. Davis, 426 U S. 229, 239 (1976). The individual defendants argue they
had objectively reasonable reasons to term nate Murphy. But the rel evant
guestion at this stage of the litigation is whether the facts of record
viewed in the light npst favorable to Murphy could be found to constitute
a violation of his clearly established equal protection rights. Muirphy
submtted affidavits to the district court containing reasonably specific
all egations of racially discrimnatory conduct and of preferential
treatnent of white enployees and job applicants. On this record, we agree
with the district court that the individual defendants are not entitled to
summary j udgment di sm ssing Mirphy's 8§ 1983 equal protection damage cl ai ns
on qualified inmmunity grounds.

I'V. Concl usion.

The district court properly denied the individual defendants summary
judgnent dism ssing Murphy's 8 1983 equal protection clains on qualified
and El eventh Amendnent immunity grounds. Accordingly, the court's order
reinstating equal protection clains against the individual defendants (i)
acting in their personal capacities, and (ii) acting in their official
capacities insofar as prospective relief is sought, is affirned. The court
shoul d di smi ss those equal protection clains against the State of Arkansas,
the Enployment Security Departnent, and the Departnent of Finance and
Adm ni stration, and the danage clains against the individual defendants
acting in their official capacities, as barred by El eventh Anendnent
immunity. Mirphy’'s cross-appeal (No. 96-3062) is dismssed for |ack of
jurisdiction. The case is remanded for further proceedings not
i nconsistent with this opinion
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