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Before McM LLIAN, FLOYD R G BSON, and BEAM Circuit Judges.

BEAM GCircuit Judge.

Arkansas death-row inmate Johnie Cox seeks a certificate of
appeal ability of his 28 U S.C. § 2254 habeas corpus action. Cox has been
sentenced to death for the 1989 nurders of Marie Sullens, Margaret Brown,
and WIlliamBrown. W deny the application.

l. BACKGROUND

On Novenber 1, 1989, Cox went to Marie Sullens's apartnent to kill
her. He had chosen that date, Al Saints Day, because he thought she woul d
go to heaven if she



died on that day. Sullens was married to Cox's grandfather. He later told
police that he had killed Sullens because he suspected that she was trying
to kill his grandfather.

When he arrived at her apartnent, he found that Margaret and WIlIliam
Brown were there, too. Shortly after he arrived, Cox threatened WIlliam
Brown with a .22 pistol and ordered himto bind Sull ens and Margaret Brown
with duct tape. Cox then tied up WIliamand bound all three together at
t he neck. He first tried to sedate the three victinmse with sleeping
nedi cation. Because the drug took too long to take effect, he stabbed the
victins and al so attenpted to shoot Margaret Brown. Later, unhappy with
the del ayed effect of the stabbing, Cox attenpted to strangle the three
victinms and then set fire to the house. Al three individuals died as a
result of stab wounds and injuries fromthe fire. Mar gar et Brown died
before the fire as a result of fourteen stab wounds and strangul ati on.
WIlliam Brown had wires around his neck and two stab wounds, but died in
the fire. Sullens had six stab wounds, sone penetrating her |ungs, but
also died in the fire.

Cox was arrested and confessed in detail, in witing and on
vi deotape, to the nurders. He was tried and sentenced to death in a
bi furcated proceeding. After trial, he filed a notion for a new trial,
alleging that his trial counsel was ineffective. After a hearing, the
trial court denied the notion. He appeal ed both his conviction and the
denial of his notion for a new trial to the Arkansas Supreme Court. He
rai sed essentially the sane issues in state court that he raises here. The
Arkansas Supreme Court denied relief. Cox v. State, 853 S.W2d 266
(Ark. 1993).

He then filed a petition for habeas corpus relief in federal district
court. After two hearings,! the district court denied the petition. Cox
v. Norris, No. PB-C-93-625,

The Honorable George Howard, Jr., held a hearing on June 10, 1994, at which
Cox's counsel and others testified. The case was later transferred to the Honorable
William R. Wilson, J. Because issues of credibility were involved, Judge Wilson held
a second hearing involving the same witnesses on November 18, 1996.
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Transcript of Mdtions Hearing (E.D. Ark. October 22, 1996); Transcript of
Evidentiary Hearing at (E D. Ark. Nov. 18, 1996); Oder (E D. Ark. Nov. 22,
1996) .

1. DI SCUSSI ON

This matter is before us on an application for a certificate of
appeal ability pursuant to the Antiterrorismand Effective Death Penalty Act
of 1996 ("AEDPA"') which becane effective on April 24, 1996.2 Cox first
applied to the district court for the certificate. The district court
deni ed Cox's application under the assunption that it |acked authority to
consi der such nmotions. Cox v. Norris, No. PB-C 93-625, Order (E.D. Ark.
January 23, 1997). However, district courts, as well as appeals courts,
have the authority to issue certificates of appeal ability under the AEDPA
See Tiedenan v. Benson, 122 F.3d 518, 522 (8th Gr. 1997). Having reviewed
the entire record, we see no reason to go through the unnecessary step of
remanding to the district court and we will treat Cox's notice of appea
as an application for a certificate of appealability addressed to the
judges of this Court. See id. at 522.

To grant a certificate of appealability, we nust find a substanti al
showi ng of the denial of a federal constitutional right. See id. A
substantial showing is a showing that issues are debatabl e anong reasonabl e
jurists, a court could resolve the issues differently, or the issues
deserve further proceedings. See Flieger v. Delo, 16 F.3d 878, 882-83 (8th
CGr. 1994). Wth those standards in mnd, we find that Cox's application
for a certificate of appealability should be denied.

The AEDPA made no substantive changes in the standards by which
applications for certificates of appeaability (formerly known as "certificates of
probable cause to apped) are governed. See Tiedeman v. Benson, 122 F.3d 518, 521
(8th Cir. 1997). Thus, the Act is applicable to this action, even though Cox's habeas
corpus petition was filed before the enactment of the AEDPA. Seeid.
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A. Cont i nuance

Cox's first clains that he was denied his right to due process and
his Sixth Anendnent right to a fair jury as a result of the trial court's
refusal to grant his request for a continuance because of excessive
publicity about the death penalty. The first person to be executed in
Arkansas since 1964 had been put to death a week before Cox's trial
Anot her death row i nmate was executed on the evening of the first day of
Cox's trial. Both executions received considerable coverage in the nedia.
Cox contends that the publicity about the death penalty in connection with
the executions nmade it inpossible for the court to assenble a fair and
impartial jury. Although the trial court denied the nbotion to continue,
one hundred extra people were included in the jury pool to ensure that
there would be enough potential jurors who were not tainted by the
publicity.

Both the Arkansas Suprene Court and the federal district court found
that there was considerable publicity concerning the death penalty at the
time of the executions. The determ native inquiry, however, is not the
amopunt of publicity, but the effect of the publicity on prospective
jurors. See Osini v. Wallace, 913 F.2d 474, 482 (8th Cir. 1990). The
jurors need not be totally ignorant of the facts and issues involved; it
is sufficient if ajuror can lay aside his or her inpression or opinion and
render a verdict based on the evidence presented in court. See Perry v.
Lockhart, 871 F.2d 1384, 1390 (8th Cir. 1989).

As a federal court conducting habeas corpus review, we nust defer to
the state trial court's determination that the jury was not prejudiced by
pretrial publicity. See Swindler v. Lockhart, 885 F.2d 1342, 1347 (8th
Cir. 1989). This deternination is essentially a factual conclusion
entitled to a presunption of correctness unless the state court hearing was
procedural |y defective or unless the federal court, on considering the
record as a whole concludes that the factual determination is not fairly
supported. See




Perry, 871 F.2d at 1390. Thus, the determ nation can only be overturned
for "manifest error." Swindler, 885 F.2d at 1347; see also Hll .
Lockhart, 28 F.3d 832, 848 (8th Cir. 1994) (noting little practical
di fference between "manifest error" and "fairly supported by the record"
st andar ds) .

Qur review of the record shows that the state court's determnation
is fairly supported and thus we can find no manifest error.® Both the tria
court and counsel carefully questioned potential jurors about the publicity
at individual, sequestered voir dire. Extra jurors had been assenbl ed, as
indi cated. W have reviewed the record and find that the voir dire assured
that the jurors were not affected by the publicity. |In addition, we find
that the publicity surrounding the executions could cut both ways; that is,
a potential juror could be equally swayed agai nst the death penalty as for
the death penalty by the publicity.

B. Constitutionality of Statute

Cox's next contention is that the Arkansas capital nurder statute is
unconstitutional. He first argues that it inpermissibly fails to narrow
the class of persons who are death eligible. W rejected this argunent
with regard to the Arkansas capital nurder statute in Perry v. Lockhart,
871 F.2d at 1392-93. In Perry, we applied the standards enunciated in
Lowenfield v. Phelps, 484 U S. 231 (1988), to the Arkansas statute. Perry,
871 F.3d at 1392-93. A capital punishnment schene nust genuinely narrow the
class of persons eligible for the death penalty and nust justify the
i nposition of a nore severe sentence on the defendant conpared to others
found guilty

%n the related context of a habeas petitioner alleging improper denial of amotion
to change venue, "it is the 'duty of the Appedls Court to independently evaluate the voir
dire testimony of the empaneled jurors.” See Hill, 28 F.3d at 847 (quoting Irvin v.
Dowd, 366 U.S. 717, 723 (1961)). The district court conducted such areview, as has
this Couirt.
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of murder. See id. 871 F.2d at 1392. This requirenent nay be satisfied
in two ways--either a state legislature may explicitly restrict the
definition of capital nurder, or a jury may performthe narrowi ng function
during the penalty phase by ascertaining whether any aggravating
circunstances exist. See id.

The Arkansas schene satisfies these requirenents. Cox was convicted
under a broad definition of a capital offense--"[with the preneditated and
del i ber at ed purpose of causing the death of another person, he causes the
death of any person"--that differs fromthe first-degree nurder offense in
that it requires preneditated and deliberated purpose as opposed to "a
pur pose of causing the death" or "know ngly caus[ing] the death of a person
under the age of fourteen. Conpare Ark. Code Ann. § 5-10-101(a)(4)
(capital murder) with Ark. Code Ann. § 5-10-102(a)(2)and (3) (first degree
nmurder). Moreover, the class is narrowed by the application of aggravating
circunstances by the jury. Ark. Code Ann. 8 5-4-604(1)-(9); Perry, 871
F.2d at 1393. Arkansas also requires that the jury find that the
aggravating circunstance or circunstances outweigh any nitigating factors
and justify a sentence of death beyond a reasonable doubt. See Ark. Code
Ann. 8§ 5-4-603(1)-(3); Perry, 871 F.2d at 1393. Accordingly, we find that
the Arkansas statute satisfies constitutional requirenents.

Cox al so asserts that the Arkansas capital mnmurder statute violates the
Ei ghth Anendnment because it does not give the jury the option of nercy.
The statute contains the mandatory | anguage that the jury "shall inpose a
sentence of death" if it finds beyond a reasonabl e doubt that aggravating
factors exist and outweigh all mtigating circunstances found to exist.
Ark. Code Ann. 8§ 5-4-603(a). Death penalty statutes having sone
"mandat ory" aspects have been upheld as constitutional. See, e.qg., Jurek
v. Texas, 428 U S. 262 (1976) (finding constitutional death penalty
statutes that contai ned mandatory |anguage but that allowed the jury to
consider mitigating factors); Blystone v. Pennsylvania, 494 U.S. 299 (1990)
(same); and Boyde v. California, 494




U S 370 (1990) (sane). W approved of the "shall inpose" |anguage in the
Arkansas statute in Singleton v. Lockhart, 962 F.2d 1315, 1323 (8th GCir.
1992).

Here, the jury was given roomfor nercy. It was instructed that it
could return a sentence of death only if it unaninously found three things:
1) that one or nore aggravating factors existed; 2) that such aggravating
circunstances outwei ghed, beyond a reasonable doubt, any nitigating
circunstances found to exist; and 3) that the aggravating circunstance
justified beyond a reasonable doubt, the sentence of death. Def ense
counsel 's closing argunent enphasized the fact that the jury had the option
of a sentence of |ife wthout parole. In addition, at the hearing in
district court, counsel conceded that the jury had actually been instructed
with use of the word "may." Under the circunmstances, we find no
constitutional error.

Next, Cox clains that the jury used an inproper aggravator to sentence
himto death. One of the statutory aggravators used was that "the person
in the conmission of the capital nmurder knowingly created a great risk of
death to a person other than the victim" Ark. Code Ann. 8§ 5-4-604 (4).
Cox argues that use of each homicide as an aggravating circunstance of the
other fails to satisfy the narrowing function and constitutes "double
counting." As noted above, the Arkansas schene sufficiently narrows the
death eligible class. W approved use of this aggravator in Perry, 871
F.2d at 1392. Cox's double counting argunent is also forecl osed by Perry,
871 F.2d at 1393. Duplication of an elenent of a capital offense by one
or nore aggravating circunstances does not render the Arkansas death
penal ty schene unconstitutional. See Wiinwight v. Lockhart, 80 F.3d 1226,
1232 (8th Cir.), cert. denied, 117 S. C. 395 (1996).

C. Jury | ssues



Cox al so asserts that his Sixth Arendnent right to an inpartial jury
was violated in the trial court's actions in enpaneling the jury regarding
three incidents. First, the court excused Bertha Thacker for cause, over
a defense objection, when it was shown that the State's attorney had
prosecuted her son and that the sheriff's departnent was investigating her
husband. The trial court admitted extrinsic evidence when it allowed the
sheriff, who was already present in the courthouse, to testify about the
i nvestigation of her husband. Cox contends Thacker would have been
favorable to the defense. Next, the trial court refused to excuse Tena
Hodges for cause on a defense notion. Cox's attorney had represented
Hodges's former husband in her divorce nine years earlier. Hodges stated
at voir dire that she had no hard feelings and could be inpartial. In
response to the question, "Wuld you say your philosophy in regard to the
death penalty nmakes you favor the death penalty a little bit?," Hodges
answer ed, "Maybe." Wien the trial court denied Cox's notion to excuse
Hodges for cause, Cox was conpelled to use a perenptory challenge on
Hodges. Finally, the trial court refused to excuse Grover Davis for cause
or to allow extrinsic evidence showing his partiality. Because Cox had
used up his twelve perenptory challenges, Davis sat on the jury. Cox
contends that juror Davis was hostile to Cox and to the defense attorney.

First, we reject Cox's claimwith respect to Thacker. There was anple
reason to have excused her for cause. It was clear that she was acquai nted
with, and had reason to have aninpsity toward, the prosecution. Although
the taking of extrinsic evidence on the mtter of the sheriff's
i nvestigation may have been unorthodox, we cannot say it was prejudicial
error. The sheriff was nearby in the courthouse and was nerely asked
whet her he was investigating Thacker's husband.

Next, Cox's claimwith respect to juror Hodges is without nerit. Any
Si xth Anmendnent claim nmust focus exclusively on jurors who actually sat.
See Sloan v. Delo, 54 F.3d 1371, 1387 n.16 (8th Cir. 1995), cert. denied,
116 S. C. 728 (1996). Perenptory chall enges are not of constitutional
di nensi on--10ss of a perenptory




chal | enge does not constitute a violation of the constitutional right to
afair jury. See Ross v. klahoma, 487 U S. 81, 88 (1988). As long as the
jury that sits is inpartial, the fact that the defendant had to use a
perenptory challenge to achieve that result does not nean the Sixth
Anmendnent was violated. See id.

The inquiry thus narrows to juror Davis. The Arkansas Suprene Court
found no abuse of discretionin the trial court's handling of juror Davis.
See Cox, 853 S.W2d at 271. The trial court stated, "[t]he Court sensed
that during the voir dire of that prospective juror that the defense
counsel was sonewhat antagonistic toward the juror, but the juror continued
to state under oath that he could try this case based upon the |aw and
evi dence, and that he had no hard feelings toward the defendant nor his
attorney, and the defense has not established actual bias." Tri al
Transcript at 1124-25. The district court held two hearings to resolve
credibility issues involving the alleged hostility of juror Davis. The
district court conceded that it mght have excused Davis had it been trying
the case but found "on the record as a whole, giving due deference to the
trial court and the state court, as a matter of fact, there was no habeas-
type error here." Evidentiary Hearing at 81 (E.D. Ark. Nov. 18, 1996).

We agree with the district court. W have reviewed the record and
find that the trial court properly declined to excuse Davis for cause
Al though Davis stated that he favored the death penalty for ki dnapping and
stated that it has a deterrent effect, he also stated that he could be
even- handed and did not philosophically lean to the death penalty. It
appears that Cox's counsel nmay have tried to provoke Davis into a
confrontation in an effort to have himexcused for cause since he | acked
perenptory chall enges. At any rate, Davis stated that he had "nothing
agai nst [Cox's counsel] whatsoever." Trial Transcript at 1035. Cox
alleges that juror Davis wi nked at the prosecution at one point. There is
no allegation that the "wi nk" was observed by the other jurors. W defer
to the trial court's superior ability to assess the deneanor of



Davis and the attorneys. Mor eover, we are convinced that any aninosity
that night have existed was harml ess.

Because the Arkansas Suprene Court found no error, it did not conduct
a harnmless error review. Wen a state court has not conducted a harnl ess
error review, we nust use the strict standard found in Chapnman V.
California, 386 U S. 18 (1967), in conducting harm ess error review. See
Joubert v. Hopkins, 75 F.3d 1232, 1245 (8th Cir.), cert. denied, 116 S. Ct.
2574 (1996). Under Chapnman, we nust deternine whether any error is
harm ess beyond a reasonabl e doubt. See Chapman, 386 U. S. at 24.

We have reviewed the record and find, in light of the overwhel m ng
evidence of Cox's guilt, including his dispassionate confession, that any
error involving juror Davis was harm ess beyond a reasonabl e doubt. Cox
confessed in detail to the nurders. Law enforcenent officers first took
a verbal statenent and |ater videotaped Cox's confession. The jurors heard
and viewed this evidence. In the confessions, Cox recounts his efforts to
kKill his three victins and describes several trips to the kitchen to eat
chips and drink Coke while his victins suffered. He describes his efforts
to kill NMargaret Brown:

| yanked [her coat] up because she started neking noi ses and
stuff like that, and so | nuffled it the best | could until
could get in a position. | tried stabbing her and couldn't Kil
her, so | just [ ] shot her and couldn't kill her, so | just
took an electrical cord and wapped it around her neck and hel d
it with one of ny feet and took ny hands and pulled it up unti

| choked her to death, but she was even breathing after that.

Trial Transcript at 1224. He tells of setting the fire with "greenish
| ooki ng foam and sone plastic to nake the snoke toxic so it would take the
air out, take the oxygen out." 1d. at 1225. There are no contentions, and
i ndeed no evi dence to suggest, that the
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confession was anything but voluntary. There was al so substantial evidence
in the penalty phase of the trial to support a sentence of death. In |light
of this evidence, we find any error that mght have occurred is harm ess
beyond a reasonabl e doubt.

D. I nef fecti veness of Counsel

Final |y, Cox contends his counsel was ineffective in three
particul ars: 1) not requesting a change of venue because of pretrial
publicity; 2) not investigating the possibility that others were guilty of
the crines; and 3) provoking and alienating juror Davis. A petitioner's
claimthat counsel's assistance was so defective as to require reversal of
a conviction or death sentence has two conponents. See Strickland v.
Washi ngton, 466 U. S. 668, 687 (1984). First, the petitioner nust show that
counsel 's performance was deficient. See id. Second, the petitioner nust
show that the deficient performance prejudiced the defense. See id. Wth
respect to attorney perfornmance, we nust determne whether, in |ight of all
the circunstances, the lawer's perfornmance was outside the range of
professionally conpetent assistance. See id. at 690. Reasonabl e
performance includes an adequate investigation of the facts, consideration
of viable theories, and devel opnent of evidence to support those theories.
See Hill, 28 F.3d at 837.

In order to show prejudice, the petitioner nust show that, but for
counsel 's deficient performance, there is a reasonable probability that the
result of the proceeding would have been different. See Strickland, 466
U S at 694. A reasonable probability is a probability sufficient to
under m ne confidence in the outcone. 1d.

None of Cox's contentions of ineffective assistance regarding pretria
publicity neets these standards. Cox's counsel testified at the hearing
indistrict court that he did not want to change venue because he believed
ot her counties were prone to harsher sentences. That tactical decision is
not outside the range of professional conpetence.
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Again, in light of overwhel ning evidence, Cox cannot show prejudice from
that action.

The allegation concerning failure to investigate other perpetrators
i nvol ves Cox's sister and her boyfriend, Sue Cox and M|l o Heal ey. Sue Cox
and M| o Heal ey had been suspects in the nmurder and had been questi oned by
poli ce. Before the trial, MIlo Healey had appeared at Cox's attorney's
office and inplicated hinself in the nurder. Cox's attorney imediately
reported this to the police and to the prosecution, who discounted it as
contrary to Healey's earlier sworn statenent. There was no direct or
circunstantial evidence linking either Healey or Sue Cox to the nurders.

The record shows that Cox's attorney actively pursued the theory that
MIlo and Sue were involved in the nurders. At trial, defense counsel
guestioned nunerous w tnesses about hostility and confrontations between
Mlo and Sue and the victins. Margaret Brown's father testified, in fact,
that Sue Cox had broken Marie Sullens's armand tried to strangle her with
a coat hanger two weeks before the nurders. Three hours before the
murders, M|l o and Sue had threatened to burn Sullens's house down. Cox's
attorney testified in district court that he nade a tactical decision at
trial to inply that Ml o Heal ey and Sue Cox were involved in the nurders,
but not to call themto testify because he feared their stories would fal

apart on cross-exam nation. That tactical decision is not outside the
range of professional conpetence. The jury heard evidence and argunent on
the theory and chose to reject it. Further, Cox can show no prejudice

because even if the others were inplicated, Cox would not have been
exoner at ed- - he had confessed to the nurders.

We are bound by the trial court's factual finding that if cox's
attorney had attenpted to provoke juror Davis, it had not affected Davis's
ability to be fair and inpartial. Assum ng, however, that such provocation
was outside the realm of professional conpetence, we find no prejudice.
As noted above, the evidence agai nst Cox was overwhel nm ng.
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[11. CONCLUSI ON

Qur review of the record convinces us that Cox received a fair trial
We find that the issues raised in his Cox's notion for a certificate of
appeal ability are not debatable anbng reasonable jurists, no court could
resolve the issues differently and the issues deserve no further

proceedi ngs. Accordingly, the notion for a certificate of appealability
i s deni ed.

McM LLI AN, Circuit Judge, concurring.

| concur specially; however, | reject the notion that district courts
have the power to grant certificates of appealability.

A true copy.

ATTEST:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCUT.
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